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>> Commissioner Jensen:  Good evening. My name is Lisa Jensen, and I am the chair of the Planning 

Commission. On behalf of the entire commission, I would hike to welcome you to the Planning Commission public 

hearing of Wednesday, January 12, 2011 and happy new year!  Please remember to turn off your cell 

phones. Parking ticket validation machine for the garage under City Hall is located at the rear of the chambers. If 

you want to address the commission, please fill out a speaker card located on the table by the door on the parking 

validation table at the back, and at the bottom of the stairs near the audiovisual technician. Deposit the completed 

card in the basket near the planning technician. Please include the agenda item number, not the file number, for 

reference. For example, 4.A, not PD 06-023. The procedure for this hearing is as follows:  After the staff report, 

applicants and appellants may make a five-minute presentation. The chair will call out names on the submitted 

speaker card in the order received. As your name is called, please line up in front of the microphone at the front of 

chamber. Each speaker will have up to two minutes. After public testimony, the applicant and appellant may make 

closing remarks for an additional five minutes. Planning Commissioners may ask questions of the 

speakers. Response to commissioner questions will not reduce the speaker's time allowance. The public hearing 

will then be closed, and the Planning Commission will take action on the item. The planning Commission may 

request staff to respond to public testimony, ask staff questions, and discuss the item. If you challenge these land 

use decisions in court, you may be limited to raising only those issues you or someone else has raised at this 

public hearing or in written correspondence delivered to the city, at, or prior to, the public hearing. The Planning 

Commission's action on rezoning, prezonings, general plan amendments and code amendments is only advisory 

to the City Council. The City Council will hold public hearings on these items. Roll call. Let the record reflect that 

all  Commissioners are here with exception of Commissioner Bit-Badal. Deferral.  Any item scheduled for hearing 

this evening for which deferral is being requested will be taken out of order to be heard first on the matter of 

deferral. A list of staff-recommended deferrals is available on the press table. Staff will provide an update on the 

items for which deferral is being requested. If you would like to change any of the deferral dates requested 

or speak to the question of deferring these or any other items, you should say so at this time. To effectively 

manage the Planning Commission agenda, and to be sensitive to concerns regarding the length of public hearing, 

the Planning Commission may determine either to proceed with the remaining agendized items past 11:00 p.m, 

continue this hearing to a later date, or to defer remaining items to the next regularly scheduled Planning 
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Commission meeting date. Decision on how to proceed will be heard by the Planning Commission no later than 

11:00 p.m. staff, I don't see anything on deferrals. No?  

 

>> Staff has no recommended deferrals.  

 

>> Commissioner Jensen:   Okay, thank you. Consent.  The consent calendar items are considered to be routine 

and will be adopted by one motion. There will be no separate discussion of these items unless a request is made 

by a member of the Planning Commission, staff, or public to have an item removed from the consent calendar 

and considered separately. Staff will provide an update on the consent calendar. If you wish to speak to one of 

these items individually, please come to the podium at this time. We have a single item listed on the consent 

calendar.  CP10-50. Conditional use permit for a public drinking establishment with after midnight use in the D.C. 

downtown core zoning district, located on the west side of north San Pedro street 100 feet northerly of West 

Santa Clara street. Staff.  

 

>> Staff has no additions to the report.  

 

>> Commissioner Jensen:   Thank you, staff. Is there a motion?  

 

>> Move the calendars.  

 

>> Commissioner Jensen:   There is a motion and second. All those in favor? Thank you. Public 

hearing.  Generally, the public hearing items are considered by the Planning Commission in the order which they 

appear on the agenda. However, please be advised that the commission may take items out of order to facilitate 

the agenda such as to accommodate significant public testimony or may defer discussion of items to later 

agendas for public hearing time management purposes. Item number 1 is P08-033. Conditional use permit to 

allow a new approximately 5881 square foot building to expand the  existing daycare center on a .90 gross acre 

site in the CPpedestrian commercial zoning district located on the east side of south de Anza boulevard 

approximately 300 feet southerly of Bollinger road. Staff.  
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>> Thank you, Madam Chair. This proposed conditional use permit would allow for an additional approximate 

5881 square foot building on an existing daycare facility on a .9 acre site. This new building would be located to 

the rear of the existing site which is currently undeveloped. Under this proposal this facility will increase its 

maximum capacity from 48 children to 160 children. As part of this the areas that we focused on were parking and 

circulation. Daycare center provide one parking space per six children for the first 30 children and thereafter one 

space for each 10 additional children. This ratio includes employee parking. This child daycare center proposes to 

have a capacity of 160 children which would require 18 paces on the site Existing spaces which covers what they 

require with the expansion. As far as circulation in order to ensure that the smooth dropoff and pickup of children 

the applicant has created a traffic management plan, that includes staff parking, staff parking as well as staffing 

and procedures, to ensure that there is no negative impact to the offsite traffic flow. The planning that will be 

implemented during the peak hours which are 8:30 a.m. to 9:30 a.m. and in the afternoon, 5:00 p.m. to 6:00 p.m. 

at which time parents will drive to the center of the side where the gate will being open so this area will serve as 

the dropoff and turn around point for the parents. During these hours, staff members checking in and out children 

and the other two escorting children to and from their respective classrooms. This will ensure a quick turn around 

from car to classroom and avoid possible impacts to offsite traffic flow. To further ensure free flow of traffic in the 

parking lot, the park will be assigned as teacher only parking to ensure that the cars are not backing out into the 

aisles during the peak dropoff and pickup period. Staff has ensured that this will not negatively affect the offsite 

traffic flow and therefore planning staff recommendation that the commission approve the proposed use permit 

and that's that it is relevant and will expand an exist daycare business and will provide an necessary business to 

families living and working in the city. This concludes the staff report.  

 

>> Commissioner Jensen:   Thank you, we have a card Iko Fujiki, you may have up to five minutes and when you 

come forward please introduce yourself.  

 

>> Good evening, commission members. My name is Iko Fujiki, owner of my dream academy. I brought the -- 

some documents,.  
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>> Commissioner Jensen:   I think you got it right the first time.  

 

>> Just going to be hard to see. So I would like to members who we are. We are childcare center, so we take 

care of children from baby infant six weeks till four and five years old, until they go to kindergarten. Then so first 

the school, we opened the school in Sunnyvale. In March 2004. This school is a little bit bigger, currently 150 

children. Then we opened a San José school in De Anza on Bollinger. Opened in August 2008. So we are 

applying for expansion of this San José school. This is just a picture of happy children, so we do children's 

Olympics. This is preschool Olympics as well and this is the after Halloween party, as they come back to the 

classroom eating some happy food. This is -- graduation, graduation ceremony. And we just finished Christmas 

presentation. That's December, this is one of the pictures. Then we are proposing following scheme. So you can 

see, Bollinger and de Anza so we have a neighborhood where Wells Fargo, FedEx, and the yellow part is the 

current childcare center. We operating only in this yellow area. So we are -- we would like to have another second 

building, the green building over 5881 square foot. To have more children. Then so this is the scheme. The 

dropoff scheme. In the crowded time in the morning, so parents can line up the car, then go around and come 

back. To go back to de Anza boulevard. So we do not want to disrupt the traffic. In the plan we have a detail 

schematics of drawing, this is just a how it looks like when we build it. This is part of the existing building then this 

is the far back. The far back is going a little bit downward, it looks lower. So it's pretty much pretty well. This is one 

of the model building we just some company provided. So the -- in the current situation, the government is cutting 

K-12 child education, so we would like to help the government. And community by providing the service. Thank 

you.  

 

>> Commissioner Jensen:   Thank you. We have no speaker cards. Are there any questions from the commission 

for Mr. Fujiki? I'm checking with the commission to see if there are any questions. I don't see any 

questions. Thank you, Mr. Fujiki. All those in favor? Thank you. Staff.  

 

>> Staff has no additions.  
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>> Commissioner Jensen:   Are there any comments from the commission? Okay, staff, I have a question. There 

is also a -- within the zoning ordinance regarding parking a requirement for one bicycle space per ten full time 

employee and children. Would this be applicable? It appears to be applicable for the daycare center. That's what 

it said in the ordinance.  

 

>> Is that -- I mean for children is it specific to childcare?  

 

>> Commissioner Jensen:   Daycare. Which I assume is where you got the parking requirements because it was 

the same number. As the parking spaces for vehicles.  

 

>> I know there is a current parking -- I mean ordinance that went into effect relevant to bicycle stuff and I don't 

know if we differentiated between elementary versus childcare for parking.  

 

>> Commissioner Jensen:   I looked in the zoning ordinance for parking requirements for daycare on the online 

zoning ordinances, I see the director is looking herself and so while she's doing that, maybe I didn't see it within 

the report, but I don't think I noticed any discussion of bicycle parking.  

 

>> If it is in fact required and we have not done it prior to issuance of this permit we'll amend it and we'll check -- 

maybe that's a question, again I apologize, I don't have the ordinance in front of me so I'm going to be looking to 

my director.  

 

>> Commissioner Jensen:   She's moving quickly.  

 

>> If it's for full time employee onsite for any given time, we would ask the applicant how many.  

 

>> Commissioner Jensen:   The wording states per 10 full time employee and children.  
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>> And by definition full time employee means onside at any given time. We have 5,000 full time employees they 

may not be onsite. So that's -- we'll just make sure it's in accordance with how it's required.  

 

>> Commissioner Jensen:   That sounds great.  

 

>> To the extent there are four or five bicycle parking spaces there is clearly adequate space on the site to 

integrate it into the site plan.  

 

>> Commissioner Jensen:   I was interpreting it in the same way that it appears to be written for vehicle parking.  

 

>> How about we do this. I mean if the commission is compelled to support this motion, as part of their motion, 

condition that the resolution be modified to include the bicycle parking requirement both as a condition and on the 

site plan and that would direct us to do that.  

 

>> Commissioner Jensen:   Thank you, staff. Commissioner Cahan.  

 

>> Commissioner Cahan:   Thank you, Madam Chair. I would like to make a somewhat obscure recommendation 

that the bicycle parking brought this to my mind. To promote parents walking their children to school, if you had a 

dog leash parking area, that would help parents. Because I know as a mom I like to walk my children and the dog 

so I can double-up on my needs for the day. And it's hard when the school does not have an area where I can 

safely leash the dog, that's not going to interfere with other children who might be afraid of dogs. So as a 

recommendation from a mom to you as the school.  

 

>> Thank you.  

 

>> Commissioner Jensen:   A mom and a dog. Thank you, Commissioner Cahan. Commissioner Platten.  
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>> Commissioner Platten:   Yes I move that we consider the mitigated negative declaration and find it in 

accordance with CEQA and that we approve the planned development rezoning as amended by suggestion from 

staff.  

 

>> Commissioner Jensen:   Thank you. Is there a second? There's a motion and second.  

 

>> Commissioner Platten:   Oh, point of order, I read the wrong order, we're still on the C.U.P. The motion should 

be rewritten, approve a conditional use permit to allow a new approximately  5800 square foot building with a 

recommendation by staff.  

 

>> Commissioner Jensen:   Thank you, Commissioner Platten. Is the seconder okay with the modified motion? I 

see no further discussion, may we vote by light? And that motion passes unanimously. And Commissioner Bit-

Badal arrived just in time to hear Mr. Fujiki with his presentation so thank you. Congratulations. And good luck 

with the dogs. Moving open to item 3B.  PDC 08-036. A planned development rezoning from the A(PD) planned 

development zoning district to the A(PD) planned development zoning district to allow for the demolition of 

242,000 square feet of office/light industrial space and to allow a mixed use development including up to 5500 

square feet of commercial space and up to 384 multifamily  Residential dwelling units and the retention of 

129,646 square feet of light industrial space. Currently Gordon Biersch, located at the Northwest corner of north 

10th street and East  Taylor. Staff.  

 

>> Thank you, Madam Chair. Staff would like to start by noting, for the commission, that the description of the 

proposed project on your agenda has an error as to the number of multifamily residential units. The agenda states 

that the project proposes 384 multifamily residential units but in fact the project is proposing 403 units. The 403 

unit project description has gone out, into the community through the environmental notification as well as the 

community meeting. And we've checked, and have confirmed that our noticing has been adequate to give the 

public a description of the project. Additionally, I've passed out to you two comment letters on the project that 

were submitted recently and were handed out recently to the city. One letter is from a concerned adjacent 

resident that the new project would be blocking their existing views of the foothills and the other letter was from 
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Gordon Biersch brewery located on the site who has concerns related to the continued operation of the brewery 

and its possible effects on the new residents. The brewery is an existing use, and until the planned development 

is effectuated, it continues under the current zoning. We have integrated it as a use in the proposed zoning and 

the intention is to allow its continued use and that the residential project be developed such that it recognizes that 

use, and design, and mitigates for any existing and future operational impacts of that brewery use, as long as it's 

operating in conformance with its approved permits. With that, again as we've stated in the staff report, proposed 

planned development rezoning is consistent with the goals and policies of our San José 2020 general plan, in that 

it will provide both housing and jobs in a pattern that's consistent and compatible with the existing and planned 

mixed use made. It is also consistent with the Jackson Taylor residential strategy in that the proposed mixed use 

project will maintain and enhance the character of the community by maintaining and using the continental can 

building and maintain a mixed use and as well as a public park. It will also maintain the existing street 

pattern. Given this planning staff recommends that the commission forward a recommendation to the City Council 

for approval of the planned development rezoning. This concludes staff report.  

 

>> Commissioner Jensen:   Thank you, staff. Don lapidis as the applicant. If you would like to come forward you 

would have up to five minutes and if you would introduce yourself as you come forward.  

 

>> Good evening. My name is Don lapidis, I'm representing Labitski property tonight for the proposed 

project. Also with me tonight is Anthony Ho from LPMD the architect and Lee Ann humble from Denise Duffy 

associates. If you have any questions about the mitigated negative declaration. I'd like to thank staff for the efforts 

they have put forward in getting this project to you and the work we've done together to make the this project one 

which they can approve, and as I'm sure you read the staff report there are no negatives on this staff report as it 

relates to this project We've mitigated just about every issue. In fact every issue. So this project is really 

exciting. We've been at it a couple of years. We've been through five planners, in the city, because they've been 

rotating in and out but we've had a great time changing and working this project. And we really came up with what 

I believe is an outstanding project. It's really exciting. It meets all the policies of the city. If you spends any time 

with the future general plan it's fitting into what the future general plan for this area and the city is talking 

about. They haven't obviously approved it but it's where the city seems to be going. Without this type of a project, 
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I don't know how you'd achieve what they're talking about. As Jean Hamilton said it's consistent with the Jackson 

Taylor plan and the general plan policies and we're very careful not to ask for more than that and we stayed within 

the requirements of the general plan. The PowerPoint here, this is the location of the project. It's to the left is 

Taylor street, the lower portion of the property, the red line, is 10th street. As you see the notch go up to one side, 

I don't know if this works, to the one side here, this is mission, that's been abandoned by the city and is owned by 

the property owner and this is 9th street. It's also been abandoned and owned by the property owner. So I just 

want to give you the sense of where the location was. This is a site plan, for the project. I'll quickly go over it. The 

-- there it is -- this is the existing Gordon Biersch which will remain as-is. The blue or the condominium units, this 

is the first floor of that project but these are the condominiums in blue. The restaurant is purple. The work-live 

units along 10th street are in this orange color. The -- and building D is an existing historical building that we're 

going to reuse, and maintain. And I was very excited about how that turned out. I'll explain that a little bit later if I 

have time. Also we have almost two acres of open space within the project, and we're proposing a public park that 

was approved by the parks department. That's how we ended up in that location, in that formation. Specifically, 

there's going to be a total of 403 homes. 318 of them will be condos, 14 of them will be live-work units. We'll have 

a 5500 square foot restaurant on the corner of 10th and Taylor. Part of it will be outdoor. We'll have a community 

room inside the -- a private community room inside the project. And as I said, we'll have a lot of private open 

space areas within the -- inside the project. The affordable part of the project is building D. It will have 71 

affordable homes within that buildings. And also, 8500 square feet of artist studios and/or offices. Again, the one 

acre public park and Gordon Biersch as-is. We have adequate public parking and one thing we achieved is we're 

able to provide the necessary parking to make this a viable project. The design of the building, this is the fun 

part. We went through three or four renditions of design on this project and we ended up with this because frankly 

I was in Europe I was in Prague and I was in northern Europe and I saw these communities, these villages that 

were four and five stories high and I saw how they broke up the buildings, the mass of the buildings, by changing 

the architecture. They did it because the buildings were literally built at different times, each of the buildings along 

the way. So what we did was we tried to mimic that, to break up the mass, it's a big building. Break up the mass, 

we changed the roof lines as you looked at the project. We tried to give the building a little charm, sustainability. It 

wouldn't be boring or monolithic structure.  
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>> Commissioner Jensen:   Thank you, Mr. Lapadis, your time is up. You will have time after the public 

testimony. To address any issues raised. I'm going to call the two public speakers we have, Don Gordon and 

Eugene Emerith. If you would both come down and line up that would be great. Mr. Gordon you're first and if you 

would introduce yourself.  

 

>> Hi, I'm Dan Gordon. Co-founder and director of brewing operations for Gordon Biersch. I don't want to inhibit 

progress. I think the Prague like renderings are phenomenal. My biggest concern is a lot of people that move into 

residential neighborhoods, surrounded on three portions now with residential. I think I've been an exceptional 

neighbor. This is the first time we're going to have high high density housing, located within 100 feet of the 

brewery and that's a lot of times, people move onto a golf course and they don't realize that golf balls are hit into 

their yard. And we operate 24-6, silently but still there is noise. There is odor. There is train tracks that give off 

115 decibels eight times a day when trains go by. I want to make sure and I think it's to the right of the people 

moving in there that all points in time during this developmental process that it's taken into consideration that it is 

an industrial and very loud neighborhood. Before they buy one of the 318 condominiums that are going to be put 

into place. And it's really important for us to be able to thrive in this environment. I've invested -- I was born in San 

José. I wanted to have our brewery located here. This is a dream come true to be located in the historical 

continental can factory. I could have been in Salinas or in some other industrial food production region, but this is 

our dream. Was being in this building, and being here forever. I've got a lot of decades ahead of us for our 

brand. We want to continue to grow and thrive in San José, employee San José residents and be a good 

neighbor to everybody but I want to make sure that the neighbors that are coming in here are fully aware that -- of 

what they're entering and the noise is minimal but there is going to be noise. There are going to be trucks coming 

in and out. It's an operating brewery. A lot of people don't like people having trucks coming up and down their 

street. The street is going to be maintained the same way and it is very, very high density housing and it's going to 

have an impact on our operation and we're willing to put up with it. I just want to make sure that throughout this 

that everyone is aware as they come in here that it's clearly mentioned to them.  

 

>> Commissioner Jensen:   Thank you, Mr. Gordon. For goofing up your name. I've been to your place plenty of 

time I should have gotten it right. We do have a question from Commissioner Kline.  
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>> Commissioner Kline:   You've mentioned the issue of shipping and construction. Can you elaborate on 

that? I've only been to your place two times.  

 

>> It shouldn't be much of an impact except during the construction and demolition phase. I know there's going to 

be egress issues, particularly building D, the only access is going through our yard. We've given the landlord or 

the people living there access but I'm not going to have dirt trucks going back and forth there. We have a hygienic 

requirement for our operation and during the demolition phase things evolve. There are concerns I have from 

trucks being able to enter our area.  

 

>> Commissioner Kline:   There's no way to get to D except through your property?  

 

>> Yeah for that portion of the building it's going to be very difficult. They are using it now to get deliveries in and 

out.  

 

>> Commissioner Kline:   How about during construction?  

 

>> I don't know. I just want to bring these up, it is an unknown. Biggest concern for me is the dust from 

construction and then my employees when there's jack hammering and of what the demolition equipment that's 

going to be used to knock down the buildings is going to get loud and I have to worry about the hygienic situation, 

with the dust that they are hosing it down and getting it knocked down.  

 

>> Commissioner Kline:   Thank you.  

 

>> My biggest concern isn't during that phase but really the residents and that they're aware of what's going 

on. Because we do have on the side of the building that is closest to residential, we have a compressor 

building. We are way below the decibels of the general plan, 60 or 70, which part of the 2040 general plan you're 

looking at but the thing is in the dead of the night when it's completely silent and people are sleeping even 15 
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decibels is going to you know the sound of a cat you know walking on your -- in your fence is going to wake you 

up. And I just want to make sure of that, I don't have to worry about anything that's going to impede our 

operation. And I try to be a good neighbor. I mean we really do want to be. And I like having future beer drinkers 

next door. There's some good elements to it.  

 

>> Commissioner Kline:   We appreciate your dedication to San José and keeping one of the only manufacturing 

companies around.  

 

>> It seems funny we're one of the only made in San José items left.  

 

>> Commissioner Jensen:   We have a question from Commissioner Platten.  

 

>> Commissioner Platten:   Mr. Gordon, have you discussed -- I've read your letter have you discussed it with the 

developer?  

 

>> Yes, he's our landlord. We've actually been trying to be here forever, so to speak and we want to control our 

destiny on this. Yes, he actually didn't contact us. Don has come by the site and you know tried to find me so to 

speak but I didn't get any calls from Moses himself, to you know run down the project with us and go through 

it. We did about four years ago when trammel Crow was a potential developer, but this caught me a little off guard 

to be honest.  

 

>> Commissioner Platten:   So if tonight you got some assurances and representations that they wanted to work 

things out that would be satisfy?  

 

>> That thing we're trying to do at the same time. I'm new to the process as far as the planning process. I just got 

the notice in the mail, if you don't do it now forever hold your peace. I'm putting the place holders in, I don't want 

to inhibit progress here. That stuff across the street is got to go. This is going to be a much nicer structure. I just 

want the residents to fully be briefed, that they know these conditions. I hope this can be put in place before the 



	   13	  

actual development occurs. I have no idea the time line, looks to be five to ten years or 20 years down the line, 

who knows.  

 

>> Commissioner Platten:   Thank you.  

 

>> Commissioner Jensen:   We also have a question for you from Commissioner Kamkar.  

 

>> Commissioner Kamkar:   Thank you, Madam Chair. I want to commend you for being proactive. We have 

same issues with Santana Row. People moved in full well knowing there were bars down there and now 

complaining about the bars. My question is do you operate the brewery 24 hours a day so you do operate at dead 

of night?  

 

>> Yes, for instance most of of our process is automated. Even when there isn't somebody there the compressors 

and boilers are going 24 hours a day and those machines make noise. We may not be physically brewing on a 

Saturday or Sunday but the machinery is still operating so in that sense yeah we don't turn off the swishes, it's 

always going. We don't do shipping and deliveries past you know I think our earliest time on our permit is like 7:00 

a.m. and we top at 6:00. That's easy to control but machines you can't.  

 

>> Commissioner Kamkar:   Right but I think your point is well taken that you're there first it's an industrial area 

you know so that needs to be taken into account.  

 

>> Yeah, that's the essence of what I wanted to accomplish tonight.  

 

>> Commissioner Kamkar:   Duly noted. Thank you.  

 

>> Commissioner Jensen:   Thank you, Mr. Gordon. Mr. Emerick. If you will announce yourself.  
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>> My name is Eugene Emerick. I live at 7th and Jackson. I received a notice of the proposal to rezone this area 

we're talking about. I'm not going toll you anything you don't already know but hopefully encourage you to 

consider what you do know. I may be way off but I'll give it a shot here. Looking at the vacancy rates of I don't 

know the project 51, 360 residents, 88 access, city heights, city heights still hasn't sold out, right? So I'm looking 

at all this vacancy and I know that I've made my living 35 years in construction, built the Pac Bell park for the San 

Francisco giants, gung Ho, always build anything. This would give you taxable units, build more revenue for the 

city if I got that part right. But I also know that my -- the place where I live when I bought was in 2007, the tax base 

was 562, I just got reassessed at 370. Spread that out that's a huge tax revenue loss for the county, I don't know 

if that affects the city but I'm guessing that it does. So looking at the project that's on hold at 7th and Jackson I'm 

just kind of curious why we'd want to -- looks like a really good project. I always -- I never get along with 

architects, I don't really care about the architecture style, sorry about that but it looks like a good project, makes 

sense the location. It just seems like it's a bad time. It just seems like it's the timing's not right. Seems like the 

project at 7th and Jackson you know there's probably a lot I don't know about that project but --  

 

>> Commissioner Jensen:   Thank you, Mr. Emerick. We appreciate it. Your time is up. And Mr. Lapidis, if you 

would like to come back up you may have up to five minutes, you may finish your presentation, address any of the 

issues you heard.  

 

>> Well, Don lapidis. Well, I think I pretty well explained the project, and everybody seems to understand what I'm 

trying to accomplish. I'd like to address Dan Gordon's comments. In the sales process, the DRE requires a full 

disclosure and talks about the adjacent uses. And when they sell the property, each buyer is required to read the 

disclosure, and see the adjacent uses and the adjacent impacts, and sign that they're aware of the -- of these 

issues. And then when you have a mixed use project, there are always issues like this. You just have to tell 

people, ahead of time, that that's what they're going to face. As far as access is concerned, during construction, 

it's never easy. It's never easy when you're developing in an urban area. We just we work with our neighbors, and 

we make sure it happens. We don't just do our thing. The city requires us to do a transportation plan, a traffic 

plan, so when we're moving dirt or moving debris or things like that it's all approved by the city. Also, dust 

control. One of the conditions of approval I guarantee when we come to you will be dust control. To maintain the 
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air quality in the area. It's one of the most stringent requirements of construction today is air quality. So we'll have 

to follow that. Also, Dan was concerned about the noise generated from his project. If he stays within the city 

requirements and it seems as if he does now, is we have to meet those -- we have to mitigate his -- the noise 

generated from his project. We have to deal with it. He just continues as-is as long as he stays within the city 

requirements. And then we have to make sure that our -- that we build a project that mitigates all the noise 

problems. That's our responsibility. And we've had noise tests done, in fact noise tests for the railroad as well as 

vibration tests for the railroad. And we found that we have a -- there's a way of mitigating them, and there should 

not be an issue with noise. So other than that, you know, this is going to be a wonderful project. And we're not 

building it today, as the gentleman said. The real estate market as you all know is not in its greatest place. And so 

we'll build it when the market recovers. And we hope it will be successful for us. Are there any questions?  

 

>> Commissioner Jensen:   Yes, we have a number of questions for you. Commissioner Bit-Badal has a question 

for you.  

 

>> Commissioner Bit-Badal:   Thank you, Madam Chair. I do have a question about the park, the city park that's 

going to be adjacent to your property. I couldn't tell if there's access to the park from your development. If you can 

elaborate on that. I personally would like to see access because of walkable communities, I want to make sure 

personally that people are able to go in and out of the park easily rather than going out of the development going 

around.  

 

>> That's a very good question because we worked on that quite a bit. Of course there will be access from 10th 

street. There will also be access from 9th street and actually the parks director asked us to put this cul-de-sac in, 

this turn around so a police car could come down and, you know, get good security in the park, especially in the 

evenings. So also one of the things the park director wanted was a path around the park from the sidewalk, and 

which does a loop back onto the -- onto 10th street. So people have kind of a nice place to take a diversion off the 

main street, a place to set. There will be benches I'm sure. We had not designed the park because we had not 

gone through the process of designing the park. It is pretty extensive. We go out to the community and talk to all 
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the folks and make sure everybody is in agreement how we're going to develop it. We're planning on developing 

the park ourselves and then turning it over to the city when it's complete.  

 

>> Commissioner Bit-Badal:   So it's a turnkey park so it's going to be ready to go?  

 

>> Oh, I'm not sure I can tell you when the project's going to be ready to go, but we're going to certainly work on 

the park as soon as the parks department requests us.  

 

>> Commissioner Bit-Badal:   Thank you for access to the park. I appreciate that.  

 

>> Excuse me?  

 

>> Commissioner Bit-Badal:   Thank you for access to the park, I appreciate that, thank you.  

 

>> Commissioner Jensen:   Thank you, Commissioner Bit-Badal. Commissioner Cahan.  

 

>> Commissioner Cahan:   Thank you, Madam Chair. To piggyback on the park question is there a plan and I 

know that you haven't finalized anything at all, to right now I assume have a sidewalk on 10th street along the 

park? Because right now it looks like the park goes directly to the street.  

 

>> Actually that's the sidewalk here and the gray is the street.  

 

>> Commissioner Cahan:   Okay, thank you.  

 

>> There's a pretty wide sidewalk, ten foot sidewalk along the front of the building.  

 

>> Commissioner Cahan:   I was misreading. There was a comment from staff, that during the community 

gaugement that community members were concerned that the -- engagement was that community men's were 
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concerned that the project was not as represented today because there was a statement in here that you would 

not actually be developing it. Could you address that for me?  

 

>> We -- the owner of this property is not a builder. He will be selling the property to a builder. And we believe, 

with the conditions in the development standards that have been placed on this development, it's -- there's a very 

good chance that it will be developed as we're proposing it today. But it's kind of a situation where, you know, 

we're not going to be here -- in the driver's seat at that point. Somebody else will own the land. It's up to the 

planning staff and your commission when you do the planned development permit that you're satisfied that you've 

got what you want.  

 

>> Commissioner Cahan:   Thank you.  

 

>> Commissioner Jensen:   Thank you, Commissioner Cahan. We also have a question for you from 

Commissioner Kamkar.  

 

>> Commissioner Kamkar:   Thank you, Madam Chair. Okay so I would like to continue with the information that 

you won't be there, so I think you know you're doing everything great, you have the best of intentions. But if you're 

not there and even if the builder, the developer finally sells all the buildings and all the units and they're not there, 

I want to make sure the conditions, covenants, restrictions, you know, homeowners documents all take into 

account that Gordon Biersch was there first and they won't be able to change it afterwards. How can we do it as if 

he's judged that those residences are not there, talking about the additional conditions for him since he was there 

first?  

 

>> Right.  

 

>> Commissioner Kamkar:   What can we offer conditions to make that happen?  

 

>> First as I said before the disclosures to tell people what to expect when they live next to a brewery.  
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>> Commissioner Kamkar:   I'm sorry to interrupt you but I have something to say about that. The same thing was 

true for Santana Row. Santana Row buyers, the residence buyers, they knew things were there but the problem 

came up. So standard disclosures, I'm not sure how effective they are. Just an opinion.  

 

>> I see. Well during the planned development stage which there will be which is where the project really takes 

form, final form, and the conditions become very specific, I'll kind of pass it to Jean. Don't you put conditions on 

the planned development permit, that requires us to, you know, be a good neighbor, basically?  

 

>> Well, we've taken a few steps to ensure the viability of that Gordon Biersch building. As an industrial use which 

is you know part and parcel of this larger mixed use development. This is not a residential development, where 

this can -- this use can stay until it's done. We're zoning in an industrial use. And even if the Gordon Biersch 

brewery moves out we've also allowed for other uses of the light industrial. So this zoning is -- the zoning itself is 

setting forth that this area of this larger project is industrial. Okay? So that's the city saying that this is what that 

land use is. It's public information, it's out there. You know, yeah, there are people complaining about Santana 

Row but you also do not see the city, you know, denying or revoking permits for uses that are allowed per that 

zoning. Again, you know, there are uses that are allowed. It's -- the zoning was -- is basically promoting a mixed 

use development and doesn't say we're not going to get people complaining. But we manage, we manage that 

feedback from the community. And as time goes on, and I think residents really grow to understand what it means 

to live in a mixed use environment, that will be less and less. You don't have the same issues out east, you know 

those of us who have lived in some of those communities, you don't dare call and complain about the ground floor 

retail. That was there first. That is really sustaining the uses that are above you. It really the growing pains that 

this city is going through when we are promoting these mixed use areas, I think the zoning itself sets out the 

direction of what that's for. Again, we -- you know I'm not going to say that we're going to condition the permit to 

say, the residential development will need to be developed such that any of the existing noise environment that 

exceeds you know acceptable threshholds, not only from surrounding uses, surrounding street traffic, the railroad 

mand then this industrial use, that it be built to a standard that that's mitigated to the threshold that's less than 

significant. So it's not just the brewery. There are other things that are generating louder noise issues not just the 
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railroad but the street traffic and stuff like that. So again I think it's really -- I think we're all appreciative of Mr. 

Gordon bringing it out. Because this is our opportunity to really let everybody know how we would -- how we have 

addressed it. We've zoned it in. We've recognized that this is a viable business. We want it to continue into the 

future. And the residential coming along will have to be built to basically accept and accommodate that use.  

 

>> Commissioner Kamkar:   Excellent. Thank you, appreciate it.  

 

>> Commissioner Jensen:   Thank you, Mr. Lapadis. We have no further questions.  

 

>> Thank you.  

 

>> Commissioner Jensen:   Is there a motion to close public hearing? There is a motion and second. All those in 

favor, thank you. Staff.  

 

>> The only other thing that I thought -- I'll reiterate, for the benefit of Mr. Gordon, is through the PD permit 

process we will deal with the construction impacts. You know, clearly there's probably some additional issues as 

he mentioned from a health requirement or sanitation, sanitary requirement. So we've noted that so we'll make 

sure that the applicants are aware and we craft the appropriate condition relative to the construction impacts, 

conditions which are standard in any permit, to deal with that. So when that permit does come along, we'll be 

addressing that probably in a little more detail. Additionally, the issue of, you know, the market isn't there yet, this 

is just a zoning. So this action just entitles these uses to happen in the future. And it will be up to the property 

owner and/or subsequent developer to decide when the market is there for them to move forward for 

construction. I think to address Commissioner Kamkar's questions related to the very up-front statement that 

they're not going to build the project, they had the courage to say that. Not everybody does. We have -- you know 

developers that propose projects and then five years later they're not developing it, another developer picks it up 

in light of the market or whatnot, we have conceptual drawings, we have conceptual architecture. If it gets built as-

is, great. There's even -- we're not zoning in the architecture. We have really gone away from that. We have that 

direction. The PD permit will be another public process and, clearly, if the architecture is very different, doesn't 
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necessarily mean it's a bad thing. But again, I think you know, our direction, all along when we've seen different 

iterations of this project even from previous groups, you got to do something because it is a large block, even with 

development of this size that would be typical direction. That is their concept to address that. It may happen. If it 

doesn't another concept may come up which would be acceptable but it will get vetted through the community 

process.  

 

>> Commissioner Jensen:   Thank you, staff. Commissioner Cahan.  

 

>> Commissioner Cahan:   Thank you, Madam Chair. Staff, in our packet we received an e-mail from Lisa 

McCabb who was expressing concern that her lighting would be blocked. And when I visited the site I was trying 

to figure out where her unit was, that there would even be an issue with this being so tall. I didn't see any 

residential that would be affected by the height of this as far as lighting coming in through tall windows. Do you 

know of what area this is talking about?  

 

>> If she lives in the mariani property, that's South. Is she across 10th street? I can't --  

 

>> Laurel Prevetti:   The e-mail identifies east Mission Street as her address.  

 

>> Oh, so she's across the railroad tracks. She's West of it, so it wouldn't cast -- in the morning from a shad owes 

standpoint, but again, I think those properties that are just on the other side of the railroad tracks, just south of 

what's plotted on there, that's three to four stories as it is. That's a pretty high development. So I -- and even at 

that, that area, you know that runs all along the triangular piece, nothing is being constructed on the east side of 

the tracks, I think sufficient distance that any shadows cast would basically be falling on the existing site.  

 

>> Commissioner Cahan:   That's what I wanted to see, confirm with you. Thank you.  

 

>> Commissioner Jensen:   Thank you, staff. Thank you, Commissioner Cahan. Somebody's light 

flashed. Okay. While the commission is deciding who would like to speak next I would like to issue a note of 
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appreciation to Mr. Gordon for coming tonight and raising these issues now, sooner rather than later. And 

appreciate staff for making sure that the issues with respect to maintaining sanitary conditions for the brewery will 

be maintained. I know that we in San José are very found of Gordon Biersch pursuary and grateful to have you in 

San José. And we now have commissioner light. Commissioner Abelite.  

 

>> Commissioner Abelite:   Yes I would like to go ahead and make a motion, to consider the mitigated negative 

declaration in accordance with CEQA, approve a planned development rezoning from the A(PD) planned 

development zoning district to the A(PD) planned development zoning district to allow for the demolition of 

242,000 square feet of office light industrial space and to allow a mixed use development including up to 5500 

square feet of commercial space  And up to 403 multifamily Residential units and the retention of 129,646 square 

feet  Currently occupied by Gordon Biersch as recommended by staff. And after the motion I would like to make a 

comment.  

 

>> Commissioner Jensen:   Motion and second. Please feel free.  

 

>> Commissioner Abelite:   And in recognition of Dan Gordon's comments as it relates to the brewing operations 

and noise and possibly the smell issues, I did not embed any conditions into the zoning. But if this comes back 

arounds while I'm still here I would still intend to embed or condition the project to embed into their disclosure 

package, being a Real Estate practitioner, I could see these packages, there could be a paragraph with a bold 

highlight that addresses these concerns. I think that's the appropriate time to embed it. I don't think it's an 

appropriate time to embed it in this particular motion. Thank you.  

 

>> Mayor Reed:   Thank you. Commissioner Cahan.  

 

>> Commissioner Cahan:   Thank you, Madam Chair. I would be supporting the motion and would I also like to 

make sure that -- this looks like a great project and would I love to see this happen as it is right here. And so I 

don't know exactly how to make it happen but I want to assure that the planning department, planning director 

works with whoever is going to develop it to have, if not this particular project, the way it's presented, to have 
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something as close to the spirit of this if not better. It's greatly with the diversity and the architectural lines and all 

of the open space. So to assure that the positive aspects of this are definitely included in what our final project is 

going to be here.  

 

>> Commissioner Jensen:   Thank you, Commissioner Cahan. Seeing no further speaker lights may we vote by 

light? Thank you and that motion passes unanimously. Thank you very much. The next item is 3C.  Et 10-001. A 

petition for release of covenant of easement for the crescent village project located on a 38.6 gross acre site in 

the A(PD) planned development zoning district at the southeast corner of Zanker road and river oaks 

parkway. Staff.  

 

>> Thank you, staff has no additions to our report at this time.  

 

>> Commissioner Jensen:   Thank you. Is the applicant here? I see nobody. Okay. Motion to -- okay, thank 

you. Commission, who would -- is there anyone who would like to speak to this or make a motion on this 

item? Commissioner Kline.  

 

>> Commissioner Kline:   Yes move staff's recommendation.  

 

>> Commissioner Jensen:   There is a motion and second. I see no request to speak on this item. May we vote by 

light? Thank you and that motion passes unanimously. Petitions and communications. Public comments to the 

Planning Commission on nonagendized items.  Please fill out a speaker's card and give it to the technician. Each 

member of the public may address the commission for up to three minutes. The commission cannot take any 

formal action without the item being properly noticed or placed on the agenda. In response to public comment, the 

commission is limited to the following options: Responding to statements made or questions posed by members 

of the public or requesting staff to report back on a matter at a subsequent meeting, or directing staff to place the 

item on a future agenda. Seeing no speaker cards, no speaker cards, referrals from city council, Boards, 

commissions or other agencies.  
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>> Laurel Prevetti:   None.  

 

>> Commissioner Jensen:   Thank you. Good and welfare. Report from city council.  

 

>> Laurel Prevetti:   Thank you. The only report, city council met yesterday but did not consider major land use 

items. One item that is coming up that might be of interest to the commission, is on January 25th, the city council 

will have a discussion regarding the envision 2040 project, so a task force and other members of the public might 

be interested in that item, it would be heard in the evening. And the staff memorandum should be available later 

this week if not, it will be available in the beginning of next. Thank you.  

 

>> Commissioner Jensen:   Thank you. Commissioners reports from committees.  Norman Y. Mineta San José 

international airport noise advisory committee. Commissioner Cahan.  

 

>> Commissioner Cahan:   Has not met.  

 

>> Commissioner Jensen:   Thank you.  Envision San José 2040 general plan update process, Kamkar.  

 

>> Commissioner Kamkar:   Thank you. There is a meeting, there was a meeting for January 24th, which was 

cancelled. The next meeting would be February 28th.  

 

>> Commissioner Jensen:   Thank you, Commissioner Kamkar. Review and approve the synopsis from 

December 15th, 2010. There is a motion and a second to approve. Commissioner Abelite. No, never 

mind. Okay. There's a motion and second. All those in favor? Thank you. Subcommittee formation reports and 

outstanding business. Staff, how are we doing on organizing the stakeholders organization for riparian corridor?  

 

>> Laurel Prevetti:   It's not -- we're not organizing stakeholders for it. What we're trying to do is set up a meeting 

with stakeholders and inviting the self-identified Planning Commissioners who are interested in that topic to join 

for that conversation. We expect that meeting to be held in early 2011.  
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>> Commissioner Jensen:   Okay, thank you. And for the other committees, is there any report? Seeing none, 

commission calendar and study sessions. Any recommendations from the commission on additional study 

session items? Seeing none, I believe we are through for the evening. Thank you very much.   


