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RECOMMENDATION 

Adopt a resolution: 

1. Updating the findings for the Inclusionary Housing Ordinance ("Ordinance"); and 

2. Directing staff to implement a grace period in the Inclusionary Housing Guidelines for 
projects subject to the Ordinance, providing an exemption from its requirements if all 
Planning Permits needed for the project are obtained by June 30, 2016. 

OUTCOME 

The City Council's consideration of the items discussed in this memorandum will provide an 
update to the existing findings for the Ordinance and provide the Housing Department with the 
additional guidance to facilitate the implementation of the Ordinance by providing a grace 
period. 

BACKGROUND 

On January 12, 2010, the City Council approved the Ordinance. The Ordinance included a 
provision that it would become operative on January 1, 2013. This was intended to provide the 
development community with three years from the date of adoption to plan for implementation 
of the Ordinance requirements and to recover from the downturn in the economy. 

The Ordinance generally requires that, in market-rate for-sale developments of 20 or more units, 
15% of the units be made affordable to and sold to moderate-income households. The Ordinance 
provides numerous alternative ways that the developer can meet this requirement, including 
payment of an in-lieu fee and construction of affordable units off-site, among many others. 
Attachment A provides a summary of the Inclusionary Housing Ordinance requirements. 
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Although the Ordinance contains provisions for inclusionary rental housing, those provisions 
will take effect only if the appellate court decision Palmer v. City of Los Angeles is overturned 
by a court of competent jurisdiction or State legislation changes applicable law. 

Legal Challenge to the Inclusionary Housing Ordinance 

Although the Ordinance was operative on January 1, 2013, its implementation was prevented by 
an injunction imposed by the Santa Clara County Superior Court, resulting from a challenge 
submitted by the California Building Industry Association (CBIA), in California Building 
Industry Association v. City of San Jose. That injunction was terminated when the Superior 
Court's decision invalidating the ordinance was overturned by the 6th District Court of Appeal, 
the ordinance was held to be valid, and the case was remanded to the Superior Court to render a 
decision consistent with the decision of the Appellate Court. However, CBIA appealed the 
decision further to the California Supreme Court. On June 15, 2015, the California Supreme 
Court issued its decision unanimously affirming the Court of Appeals' determination that the 
Inclusionary Housing Ordinance is valid, and remanding the case to the trial court for a 
determination consistent with the higher courts' direction. This decision became final on July 
15,2015. 

On September 14, 2015, the CBIA filed a petition for a writ of certiorari with the U.S. Supreme 
Court seeking review of the California Supreme Court's unanimous ruling that upheld the City's 
Ordinance. On February 29, 2016, the Supreme Court declined to hear that petition. 

ANALYSIS 

Updated Findings Supporting the Ordinance 

Since approval of the Ordinance on January 12, 2010, housing costs have escalated sharply, 
increasing faster than incomes for many San Jose households and the City has lost its primary 
funding source for affordable housing, the 20% affordable housing set-aside from the tax 
increment collected by the former Redevelopment Agency. Even before the Agency was 
dissolved in early-2012, the City was falling short of meeting its Regional Housing Needs 
Allocation (RHNA) established by the Association of Bay Area Governments. In the 2007-2013 
period, only 2,956 affordable units began construction, or 15% of the 19,271-unit RHNA goal. 
This overall 15% figure masks the components by income level: 23% of the goal for extremely 
low- and very low-income (ELI and VLI) need was met, 20% of the low-income (LI) goal was 
met, but only 2% of the moderate-income (Mod) goal was achieved. 

The City's RHNA for the period between January 1, 2014 and October 31, 2022 identifies the 
need to plan for 20,849 new affordable housing units. In the first two years of this period 
through the end of 2015, construction began on 576 affordable units, all at ELI/VLI/LI levels and 
none in the moderate-income category. This rate of development falls far short of the 2,382 units 
annually that would be required to meet the RHNA goal for affordable units. 
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Since the Ordinance is designed to produce moderate-income units, it could help fill a long
standing and continuing gap in the production of affordable, moderate-income housing units to 
help meet the City's RHNA goals to the extent market-rate developers do not pay fees in lieu of 
providing the affordable units. 

State housing policy requires the City to assist in the development of adequate housing to meet 
the needs of low- and moderate-income households. As discussed above there is a significant 
shortage of housing affordable to low and moderate income households, which will only increase 
as the finite number of residentially zoned lots within the City are purchased and developed for 
market rate residential developments. This loss of residential land available for affordable 
housing is another impact of market rate residential development. 

The City's Envision San Jose 2040 General Plan recognizes that affordable housing is a critical 
component to the City's economic and social health. The Ordinance is consistent with the 
adopted goals and polices contained in Envision 2040, including the following policies and 
goals: H-1.2, H-1.6, H-1.9, H-1.10, H-2, H-2.1, H-2.8, H-2.11, H-3.3 and H-4.2. As specified in 
Goal H-2, it is in the interest of public welfare, health and safety that at least fifteen percent 
(15%) of new residential dwelling units be affordable units. 

In addition to locally adopted policies, development of affordable housing units in conformance 
with the Ordinance will help to increase the supply of affordable housing implements policies of 
the State of California to: (1) provide sufficient capacity for new housing affordable at all 
income levels necessary to accommodate the State's future economic growth; and (2) by 
providing housing for moderate-income retail and service workers, the need for long commutes 
from less expensive housing markets can be reduced and thus contribute to the implementing the 
Global Warming Solutions Act of 2006 and the Sustainable Communities and Climate Protection 
Act of 2008. 

Grace Period Before Ordinance Becomes Operative 

The California Supreme Court's decision became final on July 15, 2015, and, as a result, the City 
could begin requiring that all non-exempt projects comply with the Ordinance as of that date. 
However, the Housing Department recommends that the City provide a grace period with respect 
to the Ordinance requirements for projects that have acquired all of their Planning Permits on or 
before June 30, 2016 for the following reasons: 

1. The June 30, 2016, date provides extra time for Staff to provide additional notice and 
outreach to the development community; and 

2. The June 30, 2016, implementation date would provide Staff with sufficient time to 
notify the development community, prepare implementation guidelines, agreements, 
other relevant documents, and tracking systems necessary to implement the Ordinance. 
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The June 30, 2016 implementation date has been closely coordinated with the Department of 
Planning, Building and Code Enforcement. 

In the numerous meetings that the Housing Department has held with market-rate, for-sale 
housing developers (see the PUBLIC OUTREACH section of this memorandum, below), staff 
has provided notice that this would be end of the grace period that would be recommended to the 
City Council. 

If the City Council accepts this recommendation, Staff will prepare a section for the Inclusionary 
Housing Ordinance Administrative Guidelines ("Guidelines") exempting residential projects 
otherwise subject to the Inclusionary Housing Ordinance requirements if they received all 
Planning Permits needed for the project prior to June 30, 2016. The Ordinance defines a 
"Planning Permit" as a tentative map, parcel map, conditional use permit, site development 
permit, planned development permit, development agreement, or special use permit, or any 
discretionary permit excluding general plan amendments, zoning and rezoning, annexation, 
specific plans, and area development policies. 

Creation of Inclusionary Housing Program Guidelines and the Inclusionary Housing 
Compliance Plan Application 

The adoption of Guidelines is a requirement of the Ordinance. The City Manager has delegated 
the responsibility for enforcement of the Ordinance to the Director of Housing. The Director of 
Housing will adopt Guidelines to assist in the implementation and administration of all aspects of 
the Ordinance. The Guidelines will provide staff and the residential development community 
with more specific information about the application process, implementation, interpretation, and 
compliance with the Ordinance. The Housing Department, with the assistance of Department of 
Planning, Building and Code Enforcement and the City Attorney's Office, will draft and publish 
the Guidelines by May 1, 2016. 

Interested parties may locate the Inclusionary Housing Compliance Plan Application on the 
Housing Department's website at www.sjhousing.org. 

Coordination with the Inclusionary Housing Policy in Redevelopment Project Areas 

Since 1988, the City has administered the Inclusionary Housing Policy ("Policy" )which requires 
that twenty percent (20%) of all new market rate for-sale developments of 10 or more units 
located in Redevelopment Project Areas be price-restricted and sold to moderate-income 
purchasers. This requirement continues despite the dissolution of the Redevelopment Agency. 
Pending Council's approval of staffs recommendations, the Ordinance will supersede the Policy 
requirements for any projects that do not have all Planning Permits approved prior to June 30, 
2016. The Guidelines will address the mechanics of this change in greater detail. 

Several non-exempt residential development projects in Redevelopment Project Areas are 
currently under review by PBCE. If the Developer obtains all Planning Permits prior to June 30, 
2016, that project will be subject to the Policy rather than the Ordinance. Projects that have not 

http://www.sjhousing.org
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obtained all Planning Permits approved prior to June 30, 2016 will be subject to the Ordinance's 
requirements, subject to the exemptions in the Ordinance. 

EVALUATION AND FOLLOW-UP 

The Housing Department will return to the City Council with updates regarding the 
implementation of the Ordinance, as needed. 

POLICY ALTERNATIVES 

Alternative #1: 
Pros: 

Cons: 

Reason for not 
recommending: 

Implement the Ordinance without a grace period 
An increased number of for-sale residential developments would be subject 
to the Ordinance, which would lead the creation of more price-restricted 
homes. 
The residential development community would not have the additional time 
to respond to the implementation of Ordinance. Additionally, staff requires 
time to address issues related to administration of the Ordinance. 

This will provide staff with additional time to complete the Guidelines and 
the development community to adjust to the requirements of the Ordinance. 

PUBLIC OUTREACH 

Since January 18, 2015, the Housing Department has provided comments to Planning staff and 
developers regarding the potential applicability of the Ordinance and/or the Policy on all 
residential development applications. The Housing Department interfaces with both Planning 
staff and developers throughout the entitlement process. Staff monitors each project and attaches 
a condition of approval for the appropriate affordable housing program, if applicable, prior to the 
project's approval hearing. 

Since the California Supreme Court's ruling, staff has conducted extensive outreach to the 
Development community. On June 26, 2015, the Housing Department issued a notice to nearly 
600 individuals and organizations about the Court's ruling that upheld the City's Ordinance. In 
that notice, the Housing Department informed interested parties that a series of outreach 
meetings about the implementation of the Ordinance would be conducted. The Housing 
Department has hosted 15 such meetings to date and has scheduled an additional seven meetings 
before July 1st. 

In addition to notifying Developers and hosting community meetings, the Housing Department 
has attended three Developers and Construction Roundtable Meetings hosted by the Department 
of Planning, Building, and Code Enforcement and made a presentation at a Building Industry 
Association (BIA) meeting on October 15, 2015. 
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Finally, this memorandum will be posted on the City's Council Agenda website for the March 
29,2016 City Council meeting. 

COORDINATION 

Preparation of this report was coordinated with the Department of Planning, Building and Code 
Enforcement, the City Attorney's Office, and the City Manager's Budget Office. 

COMMISSION RECOMMENDATION 

The Housing Department has provided the Housing and Community Development Commission 
(HCDC) with multiple updates on the Ordinance. Additionally, on March 10, 2016, the HCDC 
will consider the recommendations being made in this memorandum and a supplemental report 
on their action will be submitted to the City Council, as needed. 

FISCAL IMPACT 

There are no fiscal impacts directly associated with the recommendations discussed in this 
memorandum. However, due to the anticipated number of Inclusionary Housing Compliance 
Plan Applications that will need to be processed, it is anticipated that the Housing Department 
will recommend staffing additions, and associated Fees and Charges adjustments, to administer 
the Ordinance as part of the City's FY 2016-2017 budget process. The Ordinance authorizes the 
collection of fees to cover the cost of administration. 

CEOA 

Determination of Consistency to the Final Program EIR for the Envision San Jose 2040 General 
Plan and Supplemental EIR (SCH# 2009072096). File No. PP16-025. 

/s/ 
JACKY MORALES-FERRAND 
Director, Housing Department 

For questions, please contact Patrick Heisinger, Senior Development Officer, at (408) 975-2647. 

Attachment A 



ATTACHMENT A 

Requirements of the Inclusionary Housing Ordinance 

The Inclusionary Housing Ordinance requires that all new for-sale residential developments of 
20 or more units include housing that is affordable and price-restricted for moderate-income 
purchasers. Developers may satisfy their Inclusionary Housing Requirement by: 

1. Designating 15 percent of the units on-site in the project as affordable; or 
2. Implementing a variety of Developer options including: 

. construction of off-site affordable units equal to 20 percent of the original project's 
units, 

• payment of the in-lieu fee, 
• dedication of qualifying land in lieu of construction, 
• purchasing surplus inclusionary housing credits from another Developer, 
• the acquisition and rehabilitation of existing units, 
• providing deed-restricted units that are available to lower income households through 

an agreement between the Developer and the U.S Department of Housing and Urban 
Development, or 

. any combination of these methods that will achieve the requisite amount of affordable 
housing. 

Exemptions 

Residential projects that meet the criteria in Inclusionary Housing Ordinance Section 5.08.320 
will be exempt from the Inclusionary Housing Ordinance requirements. Generally speaking, the 
Inclusionary Housing Ordinance provides that residential projects will be exempted when: 
1. There are fewer than 20 units; 
2. Tentative map application was deemed complete before January 1, 2013 or otherwise 

exempted by exempted by California Government Code section 66474.2 or 66498.1; 
3. Included in a Development Agreement effective prior to January 1, 2013 and compliant with 

any affordable housing requirements in the Development Agreement; 
4. Residential Developments for which a Planning Permit has been approved by the City prior 

to January 1, 2013; 
5. Included in a phased pre-1993 Specific Plan area that is not in Redevelopment Project Area 

where one or more phases were completed prior to January 1, 2013. 


