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REPLACEMENT

REASON FOR REPLACEMENT MEMO

To include additional discussion and information as a result of staff’s meetings on February 26
and March 21, 2016 with representatives associated with the Ford Road Family Housing Phase II
project (“Ford Family Representative™) as well as inclusion of a new policy option from the Ford
Family Representatives.

City staff has worked with the Ford Family Representative in an attempt to develop a consensus
regarding the liquidated damage assessment. Although consensus was not reached, this
replacement memo attempts to fully discuss the implications of a potential change as well as
include the Ford Family Representative’s perspective and preferred option.

RECOMMENDATION

(a) Adopt a resolution:

(1) Amending the current prevailing wage enforcement mechanism for late submission of
certified payroll records on City’s Housing projects to assess liquidated damages in the
amount of $250.00 per day provided that the liquidated damages assessed do not exceed
the total contract amount of the developer’s, general contractor’s or subcontractor’s
contract who failed to submit timely certified payroll records, and provided further there
was no actual wage violation discovered in the late records and the late records were
submitted to the City within one year from when they were due;
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(2) Applying the amended prevailing wage enforcement mechanism for late submission of
certified payroll records to all City’s Housing project contracts entered into on or after
January 1, 2013; and

(3) Authorizing City staff to refund, subject to the appropriation of funds, the difference in
the amount of liquidated damages between the prior enforcement mechanism without a
cap and the amended enforcement mechanism with a cap for all City’s Housing project
contracts entered into on or after January 1, 2013 where full payment of liquidated
damages was made to the City within one year from when they were due.

(b) Adopt the following 2015-2016 Appropriation Ordinance amendments in the Low and
Moderate Income Housing Asset Fund:
(1) Increase the appropriation to the Housing Department for Loan Management in the
amount of $100,680; and
(2) Decrease the Unrestricted Ending Fund Balance appropriation in the amount of $100,680.

OUTCOME

Provide the City Council with the opportunity to discuss and consider changes to the current
prevailing wage enforcement mechanism on City agreements administered by the Housing
Department as it relates to the untimely submission of payroll records and other labor
compliance documentation.

EXECUTIVE SUMMARY

At the April 29, 2015 Rules and Open Government Committee meeting, Ford Road Family
Housing, L.P. requested a refund of $226,500 for liquidated damages it paid for the late
submission of payroll records on the Ford Road Family Housing Phase II project. The matter
was referred to the City Attorney’s Office and Department of Public Works/Office of Equality
Assurance for review.

At the June 10, 2015 Rules and Open Government Committee meeting, the City Attorney
informed the Committee that the Construction and Permanent Loan Agreement between the City
and the Developer does not provide for any discretion in assessing liquidated damages nor does
the Loan Agreement provide for any mechanism to waive or refund liquidated damages. The
City Attorney recommended that if the Committee desired to change the liquidated damage
mechanism in future agreements the matter should be referred to a future City Council meeting
to allow Council the opportunity to fully discuss the implications and provide direction to City
staff. The Rules and Open Government Committee unanimously recommended forwarding the
policy discussion to a future City Council meeting.
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The Office of Equality Assurance is responsible for implementation, monitoring and enforcing

- the City’s various wage policies. Problems generally arise when contractors do not provide
payroll records timely. These records are essential to monitor and ensure that workers are paid
correctly and do not become victims of wage theft. In order to provide for timely submission of
these critical documents, the City Council and Redevelopment Agency Board on January 27,
2004 approved enhanced enforcement efforts for agreements administered by the City’s Housing
Department. The enhanced enforcement tool requires developers and contractors to pay the City
daily liquidated damages of $250.00 per day in the event documentation is not prov1ded within
15 days following the end of each month.

The referral from the Rules and Open Government Committee to the City Council arises out of a
Construction and Permanent Loan Agreement between the City and Developer dated January 2,
2013 for the Ford Road Family Housing Phase II project located at 215, 221 and 229 Ford Road.
The Construction and Permanent Loan Agreement is consistent with the prevailing wage
enforcement mechanism approved by Council on January 27, 2004; liquidated damages in the
amount of $250 per day would be imposed for failure to timely submit payroll records.

The Office of Equality Assurance staff met with repeated delays in obtaining accurate and
complete information from one of the subcontractors on the project — Coast Building Products.
All parties, including the Developer and general contractor, were notified of the issues and
problems with Coast but, the situation was not rectified.

Per the Rules and Open Government Committee direction, staff has identified four policy options
for Council consideration:

a) Continue with the current liquidated damage assessment for late submission of payroll
records;

b) Assess penalties for late submission of payroll records of $100 per worker per day
consistent with California Labor Code Section 1776;

c) Assess a flat penalty of $500 for each week that payroll records are late provided there
was no wage violation discovered in the late records. The penalty would be applied per

~ week and not per payroll record.

d) Assess liquidated damages of $250 per day but cap the assessment at the developer’s,
general contractor’s or subcontractor’s total contract amount who failed to submit timely
payroll records provided there was no wage violation discovered in the late records and
provided further the late records are received within one year when due.

If Council elects to amend the current prevailing wage enforcement mechanism for late payroll
records on City’s Housing projects, staff recommends Option D; adoption of a resolution to
assess liquidated damages in the amount of $250 per day provided the liquidated damages
assessed do not exceed the total contract amount of the developer’s, general contractor’s or
subcontractor’s contract who failed to submit timely records, and provided further there was no
wage violation discovered in the late records and the records are received within one year they
are due. In order to continue to encourage City’s Housing projects, staff also recommends
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applying the revised enforcement mechanism to all City’s Housing project contracts entered into
on or after January 1, 2013, including the Ford Road Family Housing Phase II project. Staff
believes Option D provides the right balance of ensuring certified payroll records are submitted
on time and wage theft does not occur on City’s Housing projects while continuing to encourage
affordable housing projects. Option C is the Ford Family Representative’s preferred option.

BACKGROUND

Rules and Open Government Committee Referral

At the April 29, 2015 Rules and Open Government Committee meeting, Ford Road Family
Housing, L.P. (“Developer”) requested a refund in the amount of $226,500 for liquidated
damages it paid for the late submission of payroll records on the Ford Road Family Housing
Phase II project (“Ford Family II”’). The matter was referred to the City Attorney’s Office and
Department of Public Works/Office of Equality Assurance for further review. The Ford Family
II project is described in greater detail later in this memo.

At the June 10, 2015 Rules and Open Government Committee meeting, the City Attorney
provided a written memo to the Rules Committee stating that the Construction and Permanent
Loan Agreement between the City and the Developer does not provide for any discretion in
assessing liquidated damages nor does the Loan Agreement provide for any mechanism to waive
or refund liquidated damages. [See ATTACHMENT A]

The City Attorney recommended that if the Rules and Open Government Committee desired to
change the liquidated damage mechanism in future agreements the matter should be referred to a
future City Council meeting to allow Council the opportunity to fully discuss the implications of
a potential change and provide direction to City staff. The Rules and Open Government
Committee unanimously recommended forwarding the policy discussion to a future City Council
meeting.

Labor Compliance Overview

The Office of Equality Assurance (“OEA”) is charged with the responsibility to implement,
monitor and enforce the City’s various wage policies; i.e., living wage, prevailing wage and
minimum wage. There are generally two types of construction projects requiring the payment of
the City’s prevailing wage. First, are public works projects. Second, are affordable housing
projects funded, in whole or part, by the City. This memo only addresses the latter (prevailing
wage enforcement in contracts administered by the City’s Housing Department, such as
Disposition and Development Agreements, loan agreements, and Owner Participation
Agreements).
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Problems generally arise when contractors do not provide the required payroll records and labor
compliance documents to allow OEA to verify wage compliance. . Payroll records and accurate
information including their timely submission are essential for OEA to monitor and ensure that
workers are paid correctly and do not become victims of wage theft.

For public works construction contracts, contractors must submit the payroll records of its
employees and those of its subcontractors to the City with each application for progress payment.
The submission of verified and certified payroll records is an express condition precedent to the
City’s obligation to make a progress payment. In the absence of verified and certified payroll
records, the City is not obligated to approve or make, in whole or part, any progress payment due
the contractor until the contractor has submitted the required payroll records.

However, for Housing Department projects involving development or lease agreements with the
private sector, it is more complicated because the Housing Department does not hold the
construction contract and has less direct control over the contractor. The Housing Department
usually is providing funding for acquisition, construction or other assistance as opposed to
directly contracting for construction. If the Housing Department is not directly contracting the
construction of improvements, construction funds cannot be withheld pending submission of
payroll records.

Enforcement Strengthened in 2004

In light of the fact that the documentation provision is critical to OEA’s ability to monitor a
contractor’s compliance with the City’s wage requirements, the City Council and San José
Redevelopment Agency Board on January 27, 2004 unanimously approved enhanced prevailing
wage enforcement efforts for agreements administered by the City’s Housing Department. [See
ATTACHMENT B]

This enhanced enforcement tool requires developers and contractors to pay the City daily
liquidated damages of an unspecified amount per day based on various factors as determined by
staff in the event documentation is not provided within fifteen (15) days following the end of
each month. Developers are required to initial the liquidated damage section of the agreement
and the section reads:

Late Payroll Liquidated Damages

(1) For each day beyond the Payroll Due Date that the Developer fails to submit contractor’s
certified payroll to City, Developer shall pay to City as liquidated damages the sum of TWO
HUNDRED AND FIFTY DOLLARS ($250.00); and
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Wage Violation Liguidated Damages.

(2) For each instance where the City determined that prevailing wage requirements were not met,
Developer shall pay to City as liquidated damages the sum of three (3) times the difference
between the actual amount of wages paid and the prevailing wage which should have been
paid.

In determining whether liquidated damages apply, there is no requirement in the agreement that
the violation be “willful” or “intentional.” If OEA identifies a violation, a Notice of Violation is
issued. The Notice of Violation includes an explanation of the violation, the amount of
restitution owed, the liquidated damage assessment for the violation, when the restitution
check(s) are due and the review process should the developer, prime contractor or subcontractor
dispute the Notice of Violation. The review process allows the developer, prime contractor
and/or violating subcontractor the right to contest a Notice of Violation. All parties are afforded
the opportunity to provide additional information and relevant documentation to the OEA
Director no later than ten (10) days from the date of the issuance of the Notice of Violation. Any
additional information and relevant documentation that is provided is then reviewed and
considered by the OEA Director. The OEA Director either upholds, revises or rescinds the
Notice of Violation. Within ten (10) days following issuance of the OEA Director’s Decision,
the party(ies) may request a hearing with the City’s Hearing Officer if they are not satisfied with
the OEA Director’s Decision.

Policy Importance and Communication

The responsibility for timely submission of payroll records and labor compliance documents is
appropriately placed on the developer and prime contractor. Given that labor compliance
documents are essential to ensure against wage theft, an effective message to the contracting
community regarding the City’s commitment to wage compliance and intolerance of wage theft
is needed along with a strong deterrent and disincentive.

Prior to the 2004 prevailing wage enforcement enhancement, OEA rarely received timely labor
compliance documents. However, since 2004, this enhancement has been a great help to ensure
timely submission of payroll records and other compliance documents. Obtaining timely payroll
information ensures that: (1) workers are paid the proper prevailing wage; (2) workers do not
have to wait months and even years to receive their proper wages; (3) wages are not unlawfully
withheld from workers; and (4) the City is not funding projects where workers are not being paid
in accordance with contractual requirements.

OEA’s practice provides developers and prime contractors with submittal timelines in writing
prior to the start of each project. Additionally, OEA holds a pre-construction meeting for the
developer and all contractors to discuss labor compliance requirements and submittal deadlines,
and to explain why it is necessary and critical that payroll records and related information be
submitted in a timely manner and the consequences should the timelines not be adhered to. Itis
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important to note that OEA staff is always willing to provide time extensions based on
reasonable cause.

Since 2004, there have been a total of five (5) requests from developers and contractors made to
the Rules and Open Government Committee to have their respective liquidated damage
assessments waived or rescinded (excluding the Ford Family II Project). Three of the five
requests were Housing/Redevelopment Agency projects and the other two were public works
projects. Of the three Housing/Redevelopment Agency projects, one of the requests was to
waive or rescind the liquidated damage assessment for the late submission of payroll records.
The Rules and Open Government Committee denied all five (5) requests. It should be noted that
none of the situations described above involved a refund of liquidated damages already fully paid
to the City similar to the Ford Family II Project.

Ford Family II Project

The referral from the Rules and Open Government Committee to the City Council arises out of a
Construction and Permanent Loan Agreement (“Loan Agreement”) between the City and
Developer dated January 2, 2013. On November 6, 2012, the City Council approved a funding
commitment to Eden Housing or its affiliate for up to $2,114,455 for a construction/permanent
loan for the Ford Family II affordable housing project located at 215, 221 and 229 Ford Road.
Pursuant to Section 5.12 of the Loan Agreement, the City required that prevailing wages be paid
for all construction work required under the Loan Agreement and imposed liquidated damages
for violations. The Developer initialed Section 5.12 of the Loan Agreement agreeing, among
other things, that liquidated damages in the amount of $250 per day would be imposed for failure
to timely submit payroll records. Section 5.12 of the Loan Agreement is consistent with the
prevailing wage enforcement mechanism approved by the City Council on January 27, 2004 as
described above. Construction began on February 1, 2013 and was completed in late 2014.

The Developer selected L&D Construction Co., Inc. (“L&D?”) as its prime contractor for the
project. On January 23, 2013, OEA provided written notice to the Developer and L&D of the
City’s payroll submittal timelines and liquidated damages for late submittals. On February 1,
2013, OEA held a pre-construction meeting for the Developer, L&D and its subcontractors to
discuss labor compliance requirements, submittal deadlines and consequences should the
timelines not be adhered to. On February 1, 2013, the Developer issued the Notice to Proceed to
L&D.

OEA staff met with repeated delays, beginning in July 2013 through August 2014, in obtaining
accurate and complete information from one of the subcontractors on the project — Coast
Building Products (“Coast”). All parties, including the Developer and L&D, were notified of the
issues and problems with Coast but, the situation was not rectified nor did the City receive any
communication that efforts were being made to provide the documents. A more detailed
accounting of the repeated requests can be found on Page 2 of ATTACHMENT C — Summary of
Facts. From the Ford Family Representative’s perspective, Coast had difficulty providing
information and ultimately Coast made personnel changes in October 2013 to address these
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problems. During this time, L&D made every effort to provide information in a timely manner
but was not always successful. L&D, at their own initiative, hired an experienced labor
compliance consultant to monitor and review subcontractors’ payroll records with daily sign-in
sheets to ensure that prevailing wage requirements and submittal timelines were being met.

On September 9, 2014, OEA issued a Notice of Violation against the Developer stating Coast’s
workers were underpaid and payroll records were missing. The Notice of Violation included the
review process should the Developer, L&D and/or Coast dispute the Notice of Violation. L&D
contested the Notice of Violation on September 22, 2014. [See ATTACHMENT C for Summary
of Facts]

On November 17, 2014, the OEA Director considered all of the evidence and issued a written
decision on the appeal. The OEA Director revised the Notice of Violation. The revised Notice
of Violation stated that 18 of Coast’s workers were underpaid a total of $2,964.56 resulting in
$8,893.68 in liquidated damages. Further, the OEA Director stated that Coast failed to provide
timely payroll records for weeks ending October 20, 2013, October 27,2013, November 3, 2013
and August 17, 2014. Consistent with the prevailing wage enforcement mechanism approved by
the City Council on January 27, 2004, liquidated damages of $231,750 were assessed for late
submission of payroll records. The table on ATTACHMENT C - Summary of Facts shows the
breakdown of the liquidated damages.

In a letter dated November 24, 2014 and received by OEA on November 25, 2014, L&D
requested information regarding the procedure, contacts and timeframe for filing a formal appeal
and a breakdown of'the $231,750 liquidated damage assessment for submission of late payroll
reports. On November 26, 2014, OEA responded in a letter, sent via email, by reiterating the
Notice of Violation Review Process — if the parties are not satisfied with the OEA Director’s
Decision, they have ten (10) days in which to request a hearing with the City’s Hearing Officer.
From the Ford Family Representative’s perspective, they believed their November 24, 2014
letter requesting information regarding the procedure, contacts and timeframe for filing a formal
appeal served as their request for a hearing with the City’s Hearing Officer.

On December 4, 2014, L&D Construction sent a letter to the OEA Director stating that Coast
would submit restitution checks to OEA no later than December 8, 2014. The letter also
included an explanation of Coast’s handling and submittal of payroll records, the termination of
personnel in October 2013 and requested the liquidated damage assessment for late submission
of payroll records be rescinded. As stated previously in this memo, once liquidated damages are
assessed they cannot be rescinded, waived or refunded.

Coast made restitution to the eighteen (18) underpaid workers and paid the $8,893.68 liquidated
damage assessment to the City on December 8, 2014.

On January 15, 2015, L&D requested an appeal of the OEA Director’s decision dated November
17,2014. The request was denied because it was untimely; it was 49 days late.
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On January 26, 2015, the Developer paid the full amount of liquidated damages owed to the City
(8231,750).

On April 6, 2015, more than two (2) months after fully paying the liquidated damages to the
City, the Developer sent a letter to the City Clerk requesting a hearing before the City Council
for a refund of $226,500 (the Developer is not requesting a refund for the late payroll for week
ending August 17, 2014) from the $231,750 amount already paid. There is no such appeal
process under any City Council policy or approval.

On September 24, 2015, Assistant City Manager Dave Sykes, Public Works Director Barry Ng
and OEA Director Nina Grayson met with a representative of the Developer, Andy Madeira,
Michael Lodoen, Vice President of L&D, Mark Lazzarini, CWDCO, and Joan Gallo, Hopkins &
Carley, to discuss the liquidated damage assessment. They expressed concern, even though the
loan agreement stipulated the daily liquidated damage assessment for late submission of payroll f?
records, that it was punitive, excessive and exceeded the value of the subcontract with Coast by
over $100,000. During the meeting, L&D acknowledged that there was no dispute that the
payroll records were not provided in a timely manner and as a result they failed to:

= Ensure the timely submission of payroll records; and
* Submit a timely request for a hearing with the City’s Hearing Officer.

The Ford Family Representative suggested that a possible policy option could be to cap the
liquidated damage assessment for the late submission of payroll records at some dollar amount if
there is no wage violation associated with the untimely submission and the payroll records are
provided within 30 days of written notice that the payroll records are missing.

On February 26, 2016, staff met again with the Ford Family Representative. At this meeting,
they proposed an alternative option -- a flat weekly penalty of $500 for each week that payroll
records for a subcontractor is late. The penalty would only apply for those payroll periods when
it is shown that employees were paid the correct prevailing wage rates. The penalty would be
assessed starting with the first payroll period that is late and would be applied each week until all
outstanding payroll records for that subcontractor have been submltted The penalty would be
applied per week and not per payroll record.

During our discussion, the Ford Family Representative stressed that the threat of large penalties
will discourage contractors and subcontractors from working on affordable housing projects in
San José because the penalties have the potential to escalate quickly. They also stated that
subcontractors generally work on a small profit margin. The rule of thumb is that subcontractors
generally apply a 15% mark-up over their actual labor and material costs for both profit and
overhead. With a 15% mark-up, a limited penalty could still result in a substantial loss. Ifthe \
penalty exceeds 15% of the subcontract value, they surmise that it would be difficult for a

general contractor to seek reimbursement from the subcontractor at fault.
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ANALYSIS
Policy Options for Consideration

Per the Rules and Open Government Committee direction, staff has identified four (4) policy
options for Council consideration:

a) Continue with the current liquidated damage assessment for late submission of payroll
records. '

Under this option, developers and contractors would continue to pay the City daily liquidated
damages of an unspecified amount depending on various factors as determined by staff
(generally $250 per day), in the event documentation is not provided within fifteen (15) days
following the end of each month. If the developer or prime contractor fails to perform its due
diligence to ensure timely submission or fails to request a time extension from OEA,
liquidated damages could become significant.

Pros: The current enforcement mechanism has been extremely helpful in gaining compliance
since 2004. If OEA staff does not receive timely payroll records, it cannot determine if wage
theft occurred. Since 2004, there have been one hundred and sixty-three (163) affordable
housing and Redevelopment Agency projects with this liquidated damage language included
in the agreements. There have been only two occasions, this project and the Fountain Alley
project, where the developer or prime contractor has requested to have the assessment of
liquidated damages for late submittals of payroll records waived or rescinded. The current
enforcement mechanism is clear, objective and is easily and consistently enforced. It does
not provide discretion for staff or Council to waive or reduce liquidated damages or refund
liquidated damages.

Cons: Liquidated damages can add up quickly if the Developer or contractor fails to perform
its due diligence to ensure timely submission of payroll records.

b) Assess penalties for late submission of payroll records of $100 per worker per day consistent

with California Labor Code Section 1776.

Labor Code Section 1776 states that if a contractor or subcontractor fails to provide certified
payroll records within ten (10) days of written notice, the contractor or subcontractor shall, as
a penalty, forfeit $100 per each calendar day or portion thereof for each worker until certified
payroll records are provided. Additionally contractors are not responsible for the non-
compliance of its subcontractors.

Under this policy option, staff would recommend continuing the same enforcement
mechanism of requiring the developer and contractor to be responsible for their
subcontractors as opposed to what is stated in Labor Code Section 1776. The example below
illustrates the penalties under this policy option and how the penalty can quickly escalate by
the number of workers on each payroll.
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Week Ending 3/7/15 Week Ending 3/7/15
Payroll Due Date 4/15/15 4/15/15
Date Payroll Received 5/29/15 5/129/15
Number of Workers 2 10
Number of Days Late 44 44
Penalty
($100 per day per # worker(s)) $8,800 $44,000

Pros: The City’s enforcement mechanism would be consistent with the penalties under the
California Labor Code for public works projects and provides consistency for the contracting
community as well as upholds the City’s commitment to wage compliance.

Cons: The responsibility for timely submission of payroll records would no longer be on the
developer and prime contractor; it would shift to OEA staff who would be required to send
written notices to the developer and contractor each time they are late with submittals.
Penalties would only begin to accrue after ten (10) days written notice from OEA to the
contractor.

c) Assess a flat penalty of $500 for each week that payroll records are late provided there was
no wage violation discovered in the late records. The penalty would be applied per week and
not per payroll record. ‘

Under this option, there either is full compliance with the payroll record and labor
compliance documentation requirements during any given week or there is not. If, in any
week, all required labor compliance documents for each subcontractor is not provided to the

- City by the due date, the flat penalty of $500 for each week that payroll records are late
would be imposed on that subcontractor for that week and all subsequent weeks for which
payroll records was late or continued to be late.

The example below illustrates the penalties under this policy option.

Week Ending 3/7/15 Week Ending 3/28/15
Payroll Due Date 4/15/15 4/15/15
Payroll Received 5/29/15 5/29/15
# Weeks Late 6 6
Penalty Assessed
($500 per week, not per payroll $3,000 $0
record) (6 weeks x $500 per week) (no additional penalty
for other late payroll
records during the
submittal period)

If there is a wage violation discovered in the late records under this option, the presumption
of unintentional oversight is lost and the liquidated damage assessment would remain at $250
per day until the records are received. Additionally, once the payroll records are received
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and OEA finds a wage violation, liquidated damages in the amount of three (3) times the
difference between the actual amount of wages paid and the prevailing wage would still be
assessed consistent with the January 27, 2004 Council approval.

Pros: Limits the penalty amount to no greater than $500 per week if there is no wage
violation since it is presumed there was a mistake or unintentional oversight.

Cons: Provides for an insufficient deterrent or disincentive to submit timely payroll records
as well as demonstrates a muted commitment to wage compliance.

d) Assess liquidated damages of $250 per day but cap the assessment at the developer’s,
general contractor’s or subcontractor’s total contract amount who failed to submit timely
payroll records provided there was no wage violation discovered in the late records and
provided further the late records are received within one year when due.

Under this option, if there is no wage violation but payroll records are submitted late, there is
a presumption of unintentional oversight and no intentional violation. If payroll records are
late and there is no wage violation, the $250 per day liquidated damage would apply
provided the damages do not exceed the total contract amount of the developer’s, general
contractor’s or subcontractor’s contract. However, the cap would only apply under this
option if (i) the records are received within one year when due and (ii) there was no wage
violation discovered in the late records. Otherwise, there will be no cap on the liquidated
damages of $250 per day. This Option D is staff’s preferred option.

The examples below illustrate liquidated damages under this policy option.

Week Ending 3/7/15
Subcontract Amount $50,000
Payroll Due Date 4/15/15
Date Payroll Received 5/30/15
# of Days Late 45
Liquidated Damage Assessment $11,250
($250 per day but does not exceed contract amount) (45 x $250)
Week Ending 3/7/15
Subcontract Amount $50,000
Payroll Due Date 4/15/15
Date Payroll Received 2/9/16
# of Days Late 300
Liquidated Damage Assessment 300 x $250 = $75,000
(8250 per day but does not exceed contract amount) Liquidated damage assessment
would be $50,000
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If there is a wage violation discovered in the late records under this Option D, the
presumption of unintentional oversight is lost and the liquidated damage assessment would
remain at $250 per day until the records are received (with no cap). Additionally, once the
payroll records are received and OEA finds a wage violation, liquidated damages in the
amount of three (3) times the difference between the actual amount of wages paid and the
prevailing wage would still be assessed consistent with the January 27, 2004 Council
approval.

Pros: Limits the amount of liquidated damages to no greater than the contract value of the
developer’s, general contractor’s or subcontractor’s contract if there is no wage violation
since it is presumed there was a mistake or unintentional oversight. Provides for a sufficient
deterrent or disincentive to not submit untimely payroll records as well as shows the City’s
commitment to wage compliance.

Cons: A contractor who fails to submit timely payroll records may not make any money on
the project if his/her tardiness causes the liquidated damages to equal the contract value.

If Cbuncil elects to continue with the current prevailing wage mechanism for untimely submittal
of certified payroll records, no City Council action is required and staff will continue to
implement the City Council’s January 27, 2004 approval.

If Council elects to amend the current prevailing wage enforcement mechanism for late certified
payroll records on City’s Housing projects, staff recommends adoption of a resolution to assess
liquidated damages in the amount of $250 per day provided the liquidated damages assessed do
not exceed the total contract amount of the developer’s, general contractor’s or subcontractor’s
contract who failed to submit timely records, and provided further there was no wage violation
discovered in the late records and the records are received within one year (365 days) they are
due.

In order to continue to encourage City’s Housing projects and recognizing inadvertent mistakes,
staff also recommends applying the revised enforcement mechanism to all City’s Housing
project contracts entered into on or after January 1, 2013, including the Ford Family II project
described above. The table below shows how each option would be applied to the Ford Family
II project.

Payroll for Week. | Payroll for Week | Payroll for Week | Payroll for Week
Ending 10/20/13 | Ending 10/27/13 | Ending 11/3/13 Ending 8/17/14
OPTION A 312 days late x 312 days late x 282 days late x 21 days late x
Current Enforcement $250 = $78,000 $250 = $78,000 $250 =$70,500 $250 =$5,250
Mechanism - $250 per
day
OPTION B 317 days late x 3 317 days late x 1 287 days late x 2 26 days late x 2
Assess penalties in workers X $100= | worker x $100 = | workers x $100 = | workers x $100 =
accordance with CA $95,100 $31,700 $57,400 $5,200
Labor Code Section 1776
($100 per day per worker)
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OPTION C 45 weeks late x $0 $0 $0
$500 per week penalty, $500 = $22,500
not per payroll record
OPTION D 312 days late x 312 days late x 282 days late x 21 days late x
$250 per day but capped $250 = $78,000 $250 = $78,000 $250 = $70,500 $250 =$5,250
at not more than contract (adjust for cap = (adjust for cap = (adjust for cap =
value ($131,070) $53,070) $0) $0)

In summary, the total liquidated damages or penalties for the submission of four late payroll

records would be:

Total Liquidated Damages or Penalties

$250 per day but capped at contract value

OPTION A $231,750
Current Enforcement Mechanism - $250 per day

OPTION B $189,400
Assess penalties in accordance with CA Labor Code Section 1776

(8100 per day per worker)

OPTION C $22,500
$500 per week penalty, not per payroll record

OPTION D $131,070

Since the Ford Family II project has already paid liquidated damages to the City in the amount of
$231,750, if the amended policy is applied retroactively to prior contracts entered into on or after
January 1, 2013 (including the Ford Family II project), staff would need authority to refund,
subject to appropriation, the difference from Option A and Option D in the amount of $100,680
($231,750 - $131,070) to the Ford Family II project. The refund amounts for each Policy Option

are shown below.

Amount to be Refunded

Assess penalties in accordance with CA Labor Code Section 1776
($100 per day per worker)

OPTION A $0
Current Enforcement Mechanism - $250 per day ($231,750 - $0)
OPTION B $42,350

(231,750 - $189,400)

$250 per day but capped at contract value

OPTION C $209,250
$500 per penalty per week, not per payroll record ($231-750 - $22,500)
OPTION D $100,680

($231,750 - $131,070)

Staff believes Option D provides the right balance of ensuring certified payroll records are
submitted on time and wage theft does not occur on City’s Housing projects while continuing to
encourage affordable housing projects and recognizing innocent mistakes can be made.

In conclusion, the proposed resolution will (i) amend the current prevailing enforcement
mechanism on City’s Housing projects to $250.00 per day with a cap and approve contract
language to be included in all future City’s Housing agreements, which may be modified by
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staff; (ii) apply the amended prevailing wage enforcement mechanism to all City’s Housing
project contracts entered into on or after January 1, 2013; and (iii) authorize staff to refund,
subject to appropriation, the difference between the current enforcement mechanism of no cap
and the amended mechanism with a cap, as all explained in detail above.

EVALUATION AND FOLLOW-UP

No additional follow-up is anticipated once Council identifies a policy option. Once a policy
option is chosen, staff will make any necessary changes in its prospective agreements and make
developers and contractors aware of those changes in writing and at pre-construction meetings.

PUBLIC OUTREACH

This memorandum will be posted on the City’s Council Agenda website for the April 19, 2016,
City Council Meeting.

COORDINATION

This memorandum has been prepared by the Public Works Department in coordination with the
Housing Department and the City Attorney’s Office.

COST SUMMARY/IMPLICATIONS

1. AMOUNT OF RECOMMENDATION: Staff would process a developer refund of up
to $100,680.

2. SOURCE OF FUNDING: Low and Moderate Income Housing Asset Fund (346)

3. FISCAL IMPACT: The recommended budget adjustments would allow for
disbursement up to $100,680 for a refund to Eden Housing or its affiliate from the Ending
Fund Balance in the Low and Moderate Income Housing Asset Fund (346). The original
liquidated damages were placed in this fund.
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BUDGET REFERENCE

The table below identifies the fund and appropriations proposed to fund the actions
recommended as part of this memorandum.

2015-2016
Adopted Last Budget
Total Proposed Operating Action
Fund # | Appn# | Appn. Name Appn Action Budget | (Date, Ord. No.)

346 8999 Unrestricted | $2,570,203 | ($100,680) XI-52 10/20/15,

Ending Fund Ord. 29636
Balance

346 0109 Loan $225,000 $100,680 XI-52 6/23/15,

Management Ord. 29589

CEQA

Not a Project, File No. PP10-068(b), Municipal Code or Policy Change.

/s/ /s/
BARRY NG JACKY MORALES-FERRAND
Director of Public Works Director of Housing

Dl ,A(Mc»@m_)

Senior Deputy City Manager/
Budget Director

For questions, please contact Nina Grayson, Division Manager, Public Works Department at
408-535-8455.

ATTACHMENTS:

A —Rules Committee 6-10-15, Item G.2

B —January 27, 2004, Item 7.1 City Council/Redevelopment Agency Board memo
C — Summary of Facts — Ford Road Family Housing Phase II
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RULES COMMITTEE: 06-10-15
ITEM: G.2

o w - |
SAN JOSE | Memorandum

CAPITAL OF SILICON VALLEY

TO: RULES COMMITTEE FROM: Richard Doyle
SUBJECT: PREVAILING WAGES - DATE: June 10, 2015
LIQUIDATED DAMAGES
WAIVER REQUEST
BACKGROUND

- At the April 29, 2015 Rules Committee meeting, Andy Madeira, Senior Vice President of

Fden Housing, requested a waiver of the liquidated damages assessed against Ford Road Family
Housing, 1..P., a California limited partnership (“Developer”) and Coast Building Products for late
submission of payroll reports on the Ford Road Family Housing Phase II project (“Ford Family
IT”). The matter was referred to the City Attorney and Department of Public Works/Office of
Equality Assurance.

The matter arises out of a Construction and Permanent Loan Agreement {“Loan Agrécment”)
between the City and the Developer dated January 2, 2013. On November 6, 2012, the City
Council approved a funding commitment to Eden Housing or its atfiliate for up to $2,114,455 for
a construction/permanent loan for the Ford Family 1T affordable housing project located at 215,
221 and 229 Ford Road. Pursuant to the Loan Agreement, the City contributed $2,114,455 in
Neighborhood Stabilization Program 2 (“NSP2”) funds and Low and Moderate Income Housing
Asset funds to the project. The City also owns the site of the project and has leased the site to
the Developer at $1/year for 75 years.

In Section 5.12 of the Loan Agreement, the City required that prevailing wages be paid for all
construction work required under the Loan Agreement and imposed liquidated damages for
violations. The Developer’s General Partner’s authorized signatory initialed Section 5.12 of the
" Loan Agreement agreeing, among other things, that liquidated damages in the amount of
$250/day would be imposed for failure to submit the certified payroll by the payroll due date.
The Developer’s contract with its General Contractor also incorporated an exhibit mcludmg
these requirements and the liquidated damages.

The prevailing wage provisions contained in the Loan Agreement and contract, including the
imposition of liquidated damages, are consistent with the prevailing wage enforcement
mechanism approved by the City Council and the Redevelopment Agency Board on January 27,
2004. A copy of that staff report, including proposed liquidated damage language, is attached,

The City’s Office of Equality Assurance (“OEA”) monitored Ford Family II for compliance with
the prevailing wage requirements. During construction of the project, OEA discovered
prevailing wage violations and subsequently assessed liquidated damages against the Developer




Rules and Open Government Committee

June 10, 2015
Subject: Prevailing Wage Liquidated Damages Waiver Request

as required under the Loan Agreement. OEA has provided a Sunimary of the Prevailing Wage |
Investigation (“OEA Summary™) and a copy is attached.

ANALYSIS

As mentioned above, the assessment of liquidated damages arises out of a contract, the Loan
Agreement, entered into between the Developer and the City. The Loan Agreement contained
prevailing wage requiremnents and liquidated damage provisions that applied if the prevailing
wage requirements were violated. The Developer initialed the liquidated damage section which
provides that the City and the Developer recognize that a breach of the applicable prevailing
wage provisions would cause the City damage by undermining the City’s goals in assuring
timely payment of prevailing wages, and would cause additional expense in obtaining
compliance and conducting audits, and that the delays, expense and difficulty involved in
proving actual losses in a legal proceeding would not be remedied by the Developer’s payment
of restitution to the worker(s) paid less than the prevailing wage. Accordingly, instead of
requiring such proof of loss or damage, the Loan Agreement provides that:

(1) For each day beyond the Payroll Due Date that the Developer fails to submit
contractor’s certified payroll to City, Developer shall pay to City as liquidated
damages the sum of TWO HUNDRED FIFTY DOLLARS ($250.00); and

(2)  For each instance where the City determined that prevailing wage requirements
were not met, Developer shall pay to City as liquidated damages the sum of three
(3) times the difference between the actual amount of wages paid and the
prevailing wage which should have been paid.

There is no requirement in the Loan Agreement that the violation be “willful” or “intentional” in
determining whether liquidated damages apply. In fact, the purpose of liquidated damages as set
forth in the Loan Agreement is so that the parties would not have to attempt to determine the
extent of the damages in each case. The Loan Agreement does not provide for any discretion in
assessing liquidated damages where there is niot a violation of the prevailing wage requirements
nor does the Loan Agreement provide for any mechanism to waive liquidated damages.

Based on OEA’s monitoring of this project, OEA determined that a violation of the prevailing .
wage requirements contained in the Loan Agreement had occurred as described in the OEA
Summary attached. As a result, liquidated damages were assessed against the Developer.

CONLUSION

The prevailing wage requirements contained in the Toan Agreement described above are coniract
provisions. These provisions are consistent with the prevailing wage enforcement and
mechanisms approved by the San Jose Redevelopment Agency Board and City Council on
January 27, 2004. OEA determined that a prevailing wage violation had occurred under the
Loan Agreement. : '

1204966




Rules and Open Government Committee

June 10, 2015 :
Subject: Prevailing Wage Liguidated Damages Waiver Request

If the Committee desires to allow for a waiver of liquidated damages under these circumstances
on future agreements like the one deseribed above, our office would recommend that these
matters be referred to.a future City Council meeting so that the City Council can more fully
discuss the implications of a waiver on the prevailing wage enforcement mechanisms and
provide direction to City staff to change these mechanisms to allow such a waiver.

COORDINATION

This Memorandum was coordinated with the Department of Public Works/Office of Equality
Assurance. _

RICHARD DOYLE

City Attorney ‘
By: 4/ 777 YR A s
" SHASTA GREENE

Sr. Deputy City Attorney

For questions, please contact S. Shasta Greene, Sr. Deputy City Attorney, at 408-535-1900.

cc: Norberto Duefias, City Manager )
Jacky Morales-Ferrand, Interim Director of Housing

Attachments

1204966




: OFFICE GE' EQUALITY ASSURANCE :

SUMMARY OF PREVAILING WAGE INVESTIGATION

FORD ROAD FAMILY PHASE 11

On January 2, 2013, a Construction and Permanent Loan Agreement between the City and Ford
Road Family Housing L.P. (Ford Road Family) was executed in the amount of $2,144.455 for
the construction of 74 rental dwelling units to be made available to extremely low income and
very low income households earning 30% to 50% of the area median income with one
unrestricted manager’s unit. '

On February 1, 2013, Ford Road Family issued a Notice to Proceed to its prime contractor, L&D
Construction (I.&D). On that same date, the City’s Office of Equality Assurance (OEA)
conducted a preconstruction meeting for L&D and its subcontractors. The purpose of
preconstruction meetings is to go over prevailing wage requirements, timelines and liquidated
damages related to prevailing wage violations and timely submission of labor compljance related
documents. :

Both the Developer and L&D have completed several affordable housing projects such as Ford

- Road Family Phase II and are familiar with the City’s prevailing wage requirements and
liguidated damage provisions identified in the Loan Agreement, As the prime contractor, L&D
was responsible for ensuring prevailing wage compliance for all of its subcontractors and second
tier subcontractors as well as submifting timely and accurate labor compliance documents (wage
rates information, fringe benefits information and verification and weekly certified payroll
reports for all subcontractors) to OEA.

L&D entered into a subcontract with Coast Building Products (Coast) in the amount $131,070 to
‘install insulation on the project. OEA’s investigation into Coast’s wage issues began on July 2,
2013 and concluded on November 7, 2014. OEA’s 16-month investigation concluded that Coast
had wage violations and late submission of payroll reports. The wage violations resulted in back
wages of $2,964.56 being owed to 18 Coast workers, a liquidated damage assessment of
$8,893.68 for the wage violation; and a liguidated damage assessment of $231,750 for late
submission of payroll records. Following is a chronology of events.

On March 15, 2013, OEA makes first 1 mqu]ry to L&D regarding status of Coast’s 1abor
.compliance documents.

From July 2, 2013 through August 12, 2014, OEA repeatedly makes requests

to L&D for Coast’s fringe benefits verification. The requests were made on the following dates:
- 7-2-13; 7-24-13; 3-19-14; 5-15-14; and 6-26-14 (specifically requesting Coast’s 2014 First

Quarter Carpenter’s Union fringe benefit verification); 6-27-14; 7-2-14; 7-24-14; 7-25-14; and 8-

11-14. OEA’s request was a simple inquiry as to the classification of a worker and his fringe

benefit package. Coast would provide a response to the inquiry but without the back-up

200 East Santa Clara Street, 5 Fioor, San Jose, CA 95113 fef (408) 535-8430 fax (408) 252-6270
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documents needed for verification. After these repeated requests for Coast’s back-up documents,
OEA determined the information Coast’s originally provided was inaccurate and the fringe
benefits which Coast clatmed was paid was in fact only partially paid.

During the course of OEA’s repeatéd requests, OEA escalated notification of Coast’s problems |
to all parties of interest concerning this Proj ject including but not limited to Ford Road Family -

representatives.

On August 14, 2014, OEA requested on-site sign-in sheets for Coast for weeks ending 2-9-14
and 5-18-14 to check against the accuracy of the payroll reports submitted to OEA. On August
20, 2014, the on-site sign-in sheets were received and were reviewed. OEA found discrepancies
between the on-site sign-in sheets and the payroll reports’ hours with no explanation provided.

OFEA noticed a pattern developing — each time OEA asked for information, Coast and L&D
provided incomplete and at times wrong information. OEA had to continually ask repeatedly for
clarification and verification. As a result of incomplete and inaccurate responses, OEA had no
confidence in the hours and wages reported on the certified payroll reports and requested all on-
site sign-in sheets for Coast to check against all payroll reports submitted.

~ On September 9, 2014, OEA issued a Notice of Violation for: inconsistent workforce
~ classification; fringe benefits claimed but not paid; inaccurate reporting of hours worked; and
nmHSsing payroll reports (workers signed in but no payroll report submitted).

On September 22, 2014, L&D responded to the Notice of Violation and submitted payroll réports
for weeks ending 10-20-13, 10-27-13 and 11-3-13. However, documents provided in the
response to the other issues relating to the wage violations were incomplete.

On October 6, 2014, OEA Director requested further information and enumerated in detail the
various inconsistencies and deficiencies in the documents submitted by 1.& D and asked for

further clarification.
On October 15, 2014, L&D responded to OEA Director’s inguiries.

On November 17, 2014, OEA Director’s Decision was issued to Ford Road Family and copied to
L&D Construction and Coast; it summarized the history of the investigation and the issues
involved. The Decision revised the September 9, 2014 Notice of Violation: (1) restitution owed
decreased from $6,597.80 to $2,964.56; (2) liquidated damages assessed for wage violation
decreased from $19,793.40 to $8,893.68; (3) identified the late submission of payroll reports for
weeks ending 10-20-13, 20-27-13, 11-3-13 and 8-17-14; and (4) assessed liquidated damages for
late submission of those payroll reports in the amount of $231,750. The Decision instructed the .
preparation of restitution checks, to provide telephone numbers for the affected workers, who to
make the liquidated damage checks payable to and the due date for the checks; to be submitted

by close of business December 8, 2014.

On November 25, 2014, OEA Director received letter from 1.&D. The letter asked for the

200 East Santa Clara Street, 5T Floor, San Jose, CA 95113 rel {408) 535-8430 fox (408) 292-6270 -
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procedure, contacts and timeframe for filling a formal appeal and requesfed a breakdown: of the
liquidated damage assessment for the late submission of payroll reports.

On November 24, 2014, OEA Director responded by citing the Notice of Violation Review
Process included in the September 9, 2014 Notice of Violation and directing L.&D to Page Two
of the November 17, 2014 Demsmp for the breakdown by payroll week for late submission

calculations.

On December 4, 2014, L&D requested the liquidated damage assessment for late submission of
payroll records be rescinded.

On J. anuary 14, 2015, having not received the liguidated damage check for late submission of
payroll reports, OEA Director notified Ford Road Family and stated that there is no discretion in
assessing lquidated damages and there is no mechamsm for waiving or reducing liquidated
damages that have been assessed.

On January 15, 2015, via email, L&D requested a hearing with the City’s Hearing Officer.

On January 20, 2015, OEA Director responded to Ford Road Family, L&D and Coast stating
request for hearing was not timely and is denied; the date to request a hearing with the City’s
Hearing Office is ten calendar days following the issuance of the OEA Director’s Decision. The
Decu;mn was issucd November 17,2014.

ATTACHNENTS

September 9, 2014 OEA Notice of Violation

September 22, 2014 Letter from L&D Construction

October 6, 2014 OEA Response

October 15, 2014 Letter from L&D Construction

November 17, 2014 OEA Director’s Decision

November 24, 2014 Letter from L&D Construction
- November 26, 2014 OEA Response

December 4, 2014 Letter from L&D Construction

Jenuary 14, 2015 OEA Letter

Janmary 15, 2015 Letter from L&D Construction

January 20, 2015 OEA Response

200 East Santa Clara Street, 5 Floor, San Jose, CA. 95113 fel (408) 535-8430 fax (408) 292-6270




CITY OF &

'SAN JOSE S Department of Public Works

CAPTIAL OF SILICON VALLEY OFFICE OF EQUALITY ASSURAN CE

Date Issued: September 9, 2014

VIA EMAIL: Ama:uda‘rKobler: amanda@phasedeux.com
. VIA EMAIL: Michael Crespan: mcrespan@charternet

Ms. Amanda Kobler
Ford Road Family Housing I. P a Cahforma Limited Pal’cne:rshlp

2323 Magnolia Street, Sutie 2
Oakland, CA 94607 :

RE NOTICE OF VIOLATION
' Ford Road Family Housing Phase Iz Subcontractor: Coast Building Products

Dear Ms Kobler;

Upon review of Coast Building Products {Coast) labor compliance documents and certified
payroll reports (CPRs), the City’s Office of Equality Assurance (OEA) has identified wage
‘violations. Following are issues relating to this Violation thice:

R Coast is 2 union confractor. In order to comply with Prevaﬂing Wage requirerents, a

Coast worker bas to be first classified comretly for the work performed under the wage . -

index issued for the project; second, the worker has to be pzid the correct hourly rate;
and third finge benefits for the worker have to be paid i nto the worker’s account in
the union trust funds.

2. The first batch of Coast CPRs for the period -of week ending (WE) 11-10-2013

: through WE 2-2-14 was submitted on 2-18-2014. Most of these CPRs were Non
Performance, the bulk of Coast’s work started in January, 2014.

3. I requested that Ceast provide fringe verfication on the following dates: 3-19- 14; 5-
15-14; 6-26-14 (specﬁcally asking for first quarter 2014 Carpenter’s Union finge
verfication); 6-27-14; 7-2-14; 7-24-14; 7-25-14; 8-11-14. On 8-3-14, Coast provided

- August, 2013 fringe verification. On 8-12-14, I again requested 2014 fiinge
verification. Fringe verification for January through May, 2014 was provided on 8-
12-14.

4. Upon review of Coast’s CPRs, ] have the following issues 1denhﬁed

A. Inconsistency of classxﬁcaﬁon for workers on the CPRs: terms used on the C?Rs
are: Journeyman, Carpenter, Journeyman Carpenter, Res1dentlal Carpenter
Speclahst

B. The comrect classification for Coast’s scope of work for this pmJect is Residential
Carpenter, Residential Carpenter Specialist classification is not aflowed.

C. Lawerence H. Rollock (Rollock) is classified on the CPR as Residential Carpenter
Specialist and his fiinge rate appeared to be less than the required Residential
Carpenter fringe rate. 1 requested clarification.

200 East Santa Clara Strcet, 5% Floor, San Yose, CA 95113 o] (408) 535-8430 farc (408) 2926270




NOTICE OF¥ VIOLATION '
Ford Road Family Housing Phase H: Subcontracter: Coast

September 9, 2014, Page 2
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A. On 6-27-14, Coast’s email stated that Rollock is paid "...wage of $38.75+$26.77
fringes. We have paid our installers $39.35 + $26.77 fringes. Lawrence Rollock
fringe $26.77 (?) our fringe statemment.” (? and underline added)

B. Without the fringe verification from Coast, I am unable to asecrtain the veracity
of the statement that Rollock and others are paid $26.77 {per hour) fringe. Please
see item (3) above of the continued request for finge verification.

C. On8-12-14, fringe verification was finally provided: Lawerence Rollock and
other workers on the CPR were not paid $26.77 per hour fringe as claimed by
Coast in their 6-27-14 email. Fringe benefits range from $8.94 to $26.77 per

hour.

I have also requested Coast’s op-site sign-in sheets to double check against

- information provided on the CPR. Coast’s workers did not consistently sign-in.

However, upon review of those few sign-in sheets provided from the job site, a
couple of the werkers who signed in were not reported on the CPRs.

‘Two (2) sigu-in sheets provided are dated: 10-16-13 and 10-29-13. Two (2) workers:
Pete Amaral and Braudon Wood signed in. No CPRs submiited comespond to those
dates (please refer to item 2. above CPR#1 is WE 11-10-2013), Both of these
workers are hsted on Coast’s fringe benefit foster, )

" The last sign-in sheet provided is dated: 8-12-14. Two (2) WOIkE:IS Manusl Navarro

and Oscat Castro signed in. However, Coast submitted a “Final™ payroll which is a
Non Petformance for WE 8- 10 14. I am mmablée o locate these workers on Coast’s

fringe benefit roster.

The Wage Violation calculation does not include the four (4) missing wotkers as
listed in 6. & 7. above. Coastis to provide clarification for items 6. & 7. within ten
(10) days from the date of the Issuance of this Notice of Violation. Should Coast .
provide payroll information, please also provide payrol journal reports, check
numbers and front and back of checks to verify payments fo the workers.

Order to Pay Restitnfion

OEA has determmined that Coast failed to pay 19 of its employees on this project the required
boudy presailing wage ratc from CPR #1 WE 11-10-13 through CPR #36 WE 8-10-14.

This determination does not include the nidssing payrolls for items 6. &7. above which has not
been submitted.

200 Bast Senta Clara Street, 5 Floor, San Tose, CA. 05113 el (408) 535-8430 firx (408) 252-6270




NOTICE OF VIOLATION
Foxrd Road Family Honsing Phase II: Subcontractor: Coast

September 9, 2014, Pagc 3

Pursuaut to the Construction and Permanent Loan Agreement Between the City of San Jose and. .
Ford Road Family Housing L.P. (Ford and Monierey Family Apartments) dated January 2, 2013,
Section 5.12 (hereafter referred to The Agreement Section 5. 12} Coast is ordered to pay
restitution to each employee listed on the attached Restitution spread sheets in the amounts
determined; by OEA for each e;mployee The total amount of restitation owed to Coast’s

employees is $6,597.80.

Lmuidate& Dﬂmage for Violation of Prevailing Wage Requirement

Pusrsuant to The Agreement Section 5.12 subparagraph d(2), the liquidated damages assessment
" for this prevaling wage violation is three (3) times the difference between the actual amount of
wages paid and the amount of wages that should have been paid. The Developer is hereby
directed to remit a check made payable to the City of San Jese for liquidated damages in the
amount of $19,793.40 ($6,597.80 x 3}. The check 1s due no later than twenty (20} days from the
date of the Issuance of this Notice of Violation. The check is to be mailed to the following
address: City of San Jose, Nina Gra,yson, Office of Equality Assurance, 200 East Santa Clara -
Sttef:t, Fifth Floor, San Jose CA 95113. .

Pame’nt Process Information

Coast must prepare restitution checks to all underpaid employees and deliver the restitution
checks by matl or n person to Leslie Ku, Confract Compliance Specialist, 200 East Santa Clara
~ Street, Fifth Floor, San Jose CA 95113 no later than twenty (20} days from the date

“of the Issuance of this Notice of Vielation. OEA will disperse the restitution checks to the
affected workers. -Coast is to provide phone numbers for all workers recewmg resﬁtuuon checks

in crder to facﬂltate timely disbursements of said checks.

The City of San Joge Resexrves the right to foxther assess $250 per ﬂay late submission of

certified payroll pursaant io The A eement Section 5.12 s;z_b aragraph d{1).

Notice of Violation Reviesw Process

" Ford Road Famiiy Houéing L.P. and Coast have the right to contest this Notice of Viclation.
Ford Road Family Housiug L..P. and Coast are afforded the opportunity to provide additional
information and relevant docementation to Nina Grayson no later than ten (1 0} days from the

date of the Issuance of this Naotice of Violation.

The additional information, and relevant documentation will be reviewed and responded to by the -
OEA Director. If Ford Road Fanily Housing L.P. and Coast are still not satisfied with the result,
following written request to the OEA Director wade no later than ten (10) days following the
~ OEA Digector’s response, Ford Road Family Housing L.P. and Coast may request a heavng with
the City’s Hearing Officer. After the conclusion of the beating, the Hearing Officer will issue a
. written decision. affirming, modifying or dismissing GEA’S deternination. The Heanng
Oﬁ‘icef s decision will be final.

200 Bast Santa Clara Street, 5 Fioor, San Jose, CA. 95113 el (408) 535-8430 fiox (408) 292-6270




NOTICE OF VIOLATION .
Ford Road Family Housing Phase I1: Subcontractor- Coast

September 4, 2014, Page 4

Failure t¢ Pay Restitution

If Ford Road Family Housing L.P. and Coast fail to pay the restitution and liquidated damages
within the time required by this Notice or, in the event that this Notice of Viclation is contested
as provided above, within the time required by the decision of the City Officer, all payments fo
the Ford Road Family Housing L P will be withheld unttl restitution and liquidated damages are

provided.

Sincerely,

Leslhie S. Ku :
Contract Compliance Specialist

Enclosure

¢ MNina Grayson CST OEA
" RoyBuis

¥adstine Clements, CSJ Housmg )
Tsaac Orona, CSJ Housing
Dan Beaton, CSJ Housing
Michael Lodoen, L&D Congiruction.
Tenmifer Cheng, L&D Construction
Albert Cheng, L&D Construction,

200 East Santa Clara Street, 5% Floor, Sem Jose, CA. 95113 re] (408) 535-8430 fizx (408) 292-6270




Ford Famllly Housing: Coast Bullding

Prepared by: C&J QFA 9-8:2014

Tofal [Frevailifig . [Hourly — [Hourly
Prevailing |Wage . |Dollar Fringe |Restitufion [Total
Employee Name & {CPRWork  |Coast Union Wage |Hourly |Hourly |Benefits jAmount {Gross Total by
last 4 digit of 582 [Classification {Classification| CPR#| Hours |Rate Rate Pald|Paid Cue Amcut Due |Worker
Bach, Kieran A: - [Joumeymah |Residental :
418031 Carpenter Carpenter JM 19 16 $ B562i% 383513 21671 % 450 1% 7200
24 4 $ B5.52 % 3035(% 218785 450 | & 4B.0Q
28 8 $ 65523 20358 21487 480 (3 27005 1i7.00
Figueroa, Residential : ]
2|Gerardo: 2191 Journeyman  |Carpenter JM 1 7 $ 6552|% 3850 |$ 21871{% 535318 3745
: ‘ . 1T 3 655218 3035(|35 2167 (% 450 1% ~ 27.00
10 7 65521% 3850({F 2167 1¢% B35 1§ 3745
12 8 “l5 B4AT1% 5803 1§ 216713 37715  30.18
13 8 $ 8552 ]5.30.35(§ 21673 450 % 3600
14 18 § 65521% 3835 21871% 45018 7200
QT his. g § B447 % 5903 |§ 21867193 377 1% 32018
See §-3-14 i ‘
email re CFR - L
#15 ) 15 16 $ 655218 3935 |% 21671% 450 [ § 72.00
CFR#15: i .
slgned-in but
ot paid in o .
CPR ’ % .| 8 $ 65521% - |$ 2167[% 43851% 35080
See 8-8-14 i : ’
email re CPR ' )
#16 ' 6 24 $ 6552|% 393515 -2167 (% 4.50 |5 10800
CPR #1B: : )
signed-in but
riot paid In . .
CFR 16 8 $ 6652 $ 216815 438418 35072
17 24 $ B6552[§ 3035|% 216718 - 4507§ 106800

77 t/af Mﬁa




CPR #1718

slgned-in but
not paid i ’
CPR 18 - 2 3 655218 - |8 21673 4385{% 87.70
18 23 $ 6552 |% 3836 2167 1% 450 |1& 103.50
20 8.5 3 B55218§ 383815 216718 48035 2825
4 16 5 B5521% 3835 |5 2187 4608 72400
23 g8 i % 6557 39.38 21.67 4.50 1 § 36.00
24 30 $ ©6.52 28,351 8% 21.87 | 9 450 |3 135,00
28 4 5 85525 393518 2167158 45013 180018 174119
Lomeli, Juan ﬁes%dentjal :
3lCarlos: 3907 Jaurneyman  {Carpenter JM 12 ) $ B4A4AT[F 590313 2186719 37718 30186
j . 14 8 $ 6652 (3 29358 21.67 {1 45013 35600
g8 3 B4471§ 58035 2157 377§ . 3018
19 3 3 85521% 293513 21.87 [ 450 | §  36.00
20 5.5 i B5.52 f-z 3835 [ § 21.687 45018 2925:% 161.57
Mendoza, Antonlo [Residential  [Residential . .
A|Ortiz : 5767 Carpenter Carpenter JM 47 & § 685219 393B:§ 2167|% 45018 225018 22.50
[Miranda, Emilio  |Resdenta  |Recdental - :
5|Gomez: 3808 _|Carpenter Carpenter JM 14 8 § 34.4? $ 5003 |8% 2167 & 3.7718% 3018
Signed-in 2-14
but'not paid on .
CPR #15 15 8 $ 8552 $ 291678 438613 350801% 38096
Perez, Feliciaho Residentlal . -
6{Guzmarn: 8503 Joumeyman _|Carpenter JM 17 g $ B652 | § 38601% 27678 -535|% ‘4280
. i - 14 3 $ 65521%-3035,% 21671% 4501 % 13,80
8 § B447 § 5903 % 2167 3 377|% 316§ 86.46 |.
Ramirez, Jose Residantial Residential ] . . ]
76956 Carpenter Carpenter JM i1 7 $ 88523 2935|383 2167 (% 450 |% 3150(% 31.50
Py
L
G4 U4




Residential
*  |klamas Guzman, Carpentey . ) e _ . .
- B|Juan C ;8332 ) Class 1 19 8 $ 6552 /% 39.35/% 1528|8% 10891% B7.2|3% 87.12
Residential '
Solorie-Alba, . Carpenier . ’ : B
SiBustavo 1 4440 . (Carpenter  |Class 2 11 7. $ 6552 |% 393518 1475, % 114218 7964
‘ 28 B . $ 6552 1§ 303518 4475138 414208 91368 77,30
: Residential
Rellock, Lawrencs [Residentlal  [Carpenter _ »
10[H.: 8569 ~ ' |Carpenter .|Speciallst 2 19 20,5 $ B5521{% 3935 % 1474 | % 11438 | § 23432
. - 27 4 3 635215 3935 3 4743 11.43 48.72
"~ 28 8 $ 655218 39.38 | % 14.74 | ] 1143 |5 6858 [§ 34882
) Resldential
Riley, Austin K.:  |Residential Carpenter .
119406 Carpeniar Spéclalist 1 30 _ 2 $ 655213 23035 |% BO413° 1723|% 34463 34 45
i Residential. :
Juan Perez Resideniial Carpenter . .
12|Mlranda; 3262 Carpentar Specizlist 1 14 2 " |p O6521{5 3935|F 894 |8 17231% 3448.|% 34,46
Resudential Carpenter
- Carpenter Apprentice
Tinoco Lemus,  |Apprentice - {CPR _ . ' . .
13i{Gerardo: 7854 pay as JM paid as JM 16 . 8 $ 6552 |3 3036 |% 1798203 82518 66Q00|% 56.00
Amaral, Peter Carpenter Carpenter
14 |Alan:. 6273 ' |Joumneyman {Journeyman
o ' CPR reported
207 hr-not R . ’ . .
paidon CPR | 23 2. |3 590218 - % - |$ 58021$ 118.04|% 118.04
Huizar, Daniel: Carpenter Carpenter
1514714 . Journeyman |Journsyman

£y




Slgn«in 2 hrs 6+
25-14 -not -
paid on CPR

33

38.35

38.35

$__ 7870

$ 7870

Térres, Adrlan:
166325

Carpenter
Apprentloe 4

Carpenter
Apprentice

Sign-in §-28~,
14 Sunday -
not paid in
CPR. DT.

33

. 8802

$ 47215

§__472.16

Carpenter

17| Ramos, Luls: 1928 |Apprentics &

Carpenter
Apprentlce

Sign-in 5-29-
14 Sunday-
not paid in
CPR. DT,

33

70.84 1

70,84

$ 588.72

1915236

Faulkner, Charles: Cérpenter B

Apprentice B

Carpenter
Apprentice

5 BB8.72

Sign-in 6-289-
44 Sunday -
not pald in.
CPR, DT.

33,

70.84

$ 56672

Sign-in 6-25; 6-
28,6278
hra/day - not
pald in CPR

33

24

35.42

70.84

35,42

Sign-in 6-30-
14: 8 hrs,, 7-1-
14: 8 hrs,, 72~
14: 8 hrs. per
sign in sheet

but not paid

34

o2

35.42

T 3542

3 85008

3 778.24

S 2,186.04

Total
‘Resilution
Due

§ 6,597.80

gy

44 A¢ i




September 22, 2014 ) . Letter by Fmail

Nina Grayson

City of 5an jose

Office of Equality Assurance

200 Fast Santa Clara Street 57" Floor
SanJose, CA 95113

Subj: Response Notice of Viclation Ford Road Housing Phase fI: Subcontractor Coast Building Products

Dear Ms. Grayson

Upon reviewing the documentation provided by Coast Building and discussions with both their local office and
their Payroli Office in Florida the following response to your Notice of Violation dated September 9, 2014 is

provided.

-While on paper the correct classification of Residential Carpenter was not always used the workers were always
paid not less than the Basic Hourly rate for Residential Carpenter Journeymar. However the frmges pald to their
union were calculated at the rate required by their job dassification. not the rate reguired for a }ourneyman
"Residential Carpenter. This applies to all workers who are less than Resadentla[ Carpenters including Mr. Rolleck.

while not making excuses for this error, the local office did classify the workers correctly and did notify their
payroll office of the requirement to pay the workers not less than the Basic Hourly rate for a journeyman
Residential Carpenter, but the |ocal office has no control over the payment of the fringes to the union.

-Payroils for weelG ending 10;‘20/ 13 thru 11/3/14 along with all other supporting documents will be sent overmght
to your office. The correct payroll #1 shﬂuld be for the w/e 10/20/14

-Fringe transmittals for }un&August'ZOM will be sent overnight to you
6/29/14.

~The sfgn in sheet that you fist for 6/29/14 is in fact for 6/24/14. No Sunday work was done on 6/29/14.




~Whert reviewing payrolls; payrolls 15 and 16 should be considered together; because of internal problems all of

the hours worked had to be shown on the two payrolls.
-Both Navarro and Castro are members of the Carpenters Union,

I hope this answers all of the gqueastfons raised in your Notice of Violation; if you should need additional
documentation or informaticn please let me know. 1am aware that Coast has already corrected and paid some of
the restitution that is due their workers and | 2m aware that this is a violation of the City of San lose’s restitution
procedure.. Coast can provide coplies of cancelled checks _an'd signed affidavits if you want. Finally, Coast is unsure
of how to handle the fringe restitution due their workers; whether it should be paid directly to the workers or
- whether they are required by union contract to pay it to the union. Greg Duckworth who handles these matters is
out of the office until next week and they have already scheduled a meeting {in the Florida office} to finalize how
this matter should be resolved., We ask that any due date for payment of the restitution be scheduled for after the

2™ of October 2014
Sihcerely,
Michael Crespan

L&D
mcrespan@charter.net

Attachments: All attachinents have been sent overnight to your office.

Cc: Albert Cheng L&D Construction
Michael Lodoen L&D Construction
Jennifer Cheng L&D Construction
Leslie Ku, City of San Jose

© Amanda Kobler
Roy Buis
Kristen Clements, Housing Department
Issac Orona Housing Department
Brenda Hauth Coast Building
Greg Duckworth Coast Building
Stephanie Maorris Coast Building
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CITY OF

SAN JOSE . Department of Public Works

CAPTTAL OF SHICON VALLEY OFFICE OF EQUALITY ASSURANCE

Octpber 6,2014 .

Via Email - amanda@phasedemidcom

Amanda Kobler
Ford Road Family Housing L.P.
22645 Grand Streef

Hayward CA 94541

RE: § eptember 9, 2014 Noﬂce of leatmﬂ Ford Road Famsly Phase H — Coast
Buﬂdmg Producty

Dear Ms. Kobler:

L&D Construction is comtesting the Notice of Violation issued on September %, 2014 by Leslie
Ku. On Wednesday, Setpebmer 17, 2014 Coast Building Products (Coast) requested a 7-day .
time extension to contest the Notice of Violation. I extended the deadline fo close of business
Monday, September 22, 2014, Receipt of L&D Construction’s September 22, 2014 letter is a
timely contest of the Notice of Violation. Included in their Septernber 22, 2014 letter were
statements that various documents “will be sent overnight.” The OnTrac overnight delivery of
various documents was received on September 23,2014 '

The documents received on September 23, 2014 did not include a cover sheet detaﬂ_mg its
contents: Fhere are duplicate copies of items, a payroll report with no accompanying Statement
of Conipliance, missing pages to Coast’s August 2014 Carpenters Union fransmittal, Employee
Eamings Reports prinfed on different dates Witl1 different hours with no explanation ¢te.

. At this time, I am wmable fo render my dsczsxon regardmg the Notice of Violation for the

follomn reasons:

» Coast’s Angust 2014 fringe verification (provided in the September 23, 2014 OnTrac.
overnight delivery) is missing Coast’s internal control cover page that summarizes their
contribution amounts. Additionally, pages are missing from Coast’s Carpenters Union

transmittal.

s On the Angust 12, 2014 on-site sign-in, two workers, Manual Navarro and Qscar Castro,
* signed in. However, these two workers are not found on Coast’s August incomplete

TENROE RS e e,

transmittal to the Carpenters Union; perhaps Mr. Navatro and M. Castro are listed on the

missing pages from Coast’s August 2014 transwmittal.

« A “corrected” Payroli Report 16 (W/E 2/23/14} was provided on September 23, 2014 but
no-Statement of Compliance was incladed. A Statement of Compliance is to be provided

for “correted” Payroll Report 16.

200 Bast Senia Clara Street, 52 Floor, San Jose, CA. 95113 el (408) 535-8430 Jax (408)-292-6270




Amanda Kobler ’ ,
RE: September 9, 2014 Nofice of Violation — Ford Road Family Phase X -- Coast Bnﬂdmg Products

Octobey 6, 2014
Page Two

_ Also provided on September 23, 2014 was Payroll Report 15 (W/E 2/16/14) accompanied
by a Statement of Comphance Payroll Report 15 does not include “revised” or ]
corrected ” '

These two payroll xepoxts ¢! 5 and 16) differ vastly than the payroll reports submitted on
4/17/14. :

Certified payroll reports are submitted under penalty of perjury. A forther detailed
explanation of why Payroll Repotts 15 and 16 are corrected, revised or amended is
needed. L&D Construction”s September 22, 2014 summary explanation of “When

* reviewing payrolls; payrolls 15 and 16 should be considered together; becanse of internal
problems all of the hours worked had to be shown on the two payrolls” makes 1o sense.

» L&D Consfruction’s September 22 2014 summaly mcludes a statement that “Both
Navarro and Castro are members of the Carpenters Unton.”

No payroll reports have been p:ovxded to date that includes these two workers. The last
payroll report for Coast is for W/E 8/10/14. ,

August payroII reports were due on September 15, 2014, L&D Construction submitted
August payroll reports on September 15 but Coast was not included in that submittal.
Coast needs to provide payroll rcports for all work perforined since Augast 10.

. L&D Copstruction’s September 22 2014 summary includes the foilomng statement: “T
am aware that Coast has alréady corrected and paid some of the restifution that is due
their workers and 1 am aware that this is a violation of the City of San Jose’s restitution -
proceduore. Coast can provide cople:s of cancelled checks and signed afﬁdawts if you

,t!’

No informafion has been provided to date as to what Coast has done other than the
statement above. Coast is to provide amended payroll reports showing the additional
amounts paid to the employees. For example: Coast submitted payrolls for Weeks 1, 2
and 3. After submiital, Coast realized an vnderpayment of wages bad been made. Coast
must calculate the amount of underpayment and submit payrolls 1a, 2a and 3a using the
City’s Restitution: Amended Payroll Form showing the addltional amount paid to the

employees. See attashed Form.

In thls instance, since the workers have been paid, Coasf is to notate the check number ont
the Restitution: Amended Payroll Form and provide copies of the payro!l 1ournal, front
and back of the canceﬂcd checks and Coast’s bank statements.

- Additionally, for workers who received restitution, Coast is to provide signed Affidavits
of Restitution. The Affidavit of Restitution fo be used is attachcd. Picase ensure the

workers pmude their telephone numbers.

WS vl

200 Bast Smia. Clara Street, 5% Floor, San José, CA 95113  fel (408) 535-8430 forv (408) 292-6270
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Amanda Kobler
RE: September 9, 2014 Notice of Violafen — Ford Road Family }?hase 1 — Ceast Building Products

October 6, 2614
?age Three

Kindly pmvxde the requested documents within fen (10) days of the date of this Tefter. After the
docoments are received and reviewed, I will issue my decision. Thank you for your prompt

attention.

Attachiments
¢ Daniel Beaton, Hovsing Dep artment
Roy Buis
- Albert Cheng, L&) Construction

Jenmifer Cheng, L&D Construction

¥risten Clements, Housing Department
Mike Crespan, L&D Constiction

Gregozy Dudcworty, Coast Building Produsts
Leslie Ku, Office of Equality Assurance
Michae! Lodoen, L&D Construction

Isaac Orotta, Housing Department

700 Bast Santa Clara Street, 52 Floor, San Jose, CA 95113 el (408) 5358430 fax {408} 2926270,




RESTITUTION: AMENDED PAYROLL FORN

EQUALITY ASSURANGE PUBLIC WORKS

. e ST s
+ GONTRACTOR: ‘ i PAYROLL PERICT: .. PHONE: 495.536.8550 '
: : . FAX! 408.2825270
PROJECTICONTRACT: =
T T 1 . DAY ; | :
. EMPLOYEE NAME, - L M LT T w [T ] F 1S 1__} Total Brevalllng Dollar Hobrly | Toial
. ADDRESS, - WQRK . DATE Prevafling |  Wage Mowdy | Restittion | Gross
SQCIAL SECURITY NUMBER CLASSIFICATION ¥ I 1 s . 1 Wege Hourly Hate Amoupt | Amomnt
) L : Hers .| Ratg* Paig® Dus* | Dus
HOURS WORKKED EACH DAY S
s -
. a ‘

s - i

O' +

1

o}

s 1

. 3

o L A

" :

Q
T

|

*

The heurly rate should reflect the total hously combined rals (Basl:: chdy Rafs + ‘-Icurly Benafit Amount).

Attach Amended Payroll Form fo & copy of the eriginal Galifornla Departmsnt of Industrs! Relations Public Works Payroll Reparﬂnq Form for each week

R

rrowmT
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AFFIDAVIT OF RESTITUTION

. City of San Jose Prevailing Wage Requireinents

1 - ' S . have received Check Number
{(Employee Name) -

in the amount of § ' , fom

{Company Name)

for restitution wages owed f¢ me for work performed oo the City of Sau Jose Contract described below.

Confract:

By signing below | acknowledge receipt of the above referenced check:

Employee Name (print)

Employee Phone #

Employes Signatire

" Dats




E N C GENERAL CONTRACTOR

THE DAWDSON BUILD"\!G E MICHAFL A { ODOEN, PRESIDENT
255 W, HJUAN ST, SUITE 200 = SAN JOSE, CA 951 10-2406 CHARLES W. DAVIDSON, SECRETARY
LICENSE #385833

© {408] 292-0128 * FAX (408] 993-1511 » www.landd,com

Octeber 15, 2014

Nina Grayson @
City of San Jose .

Office of Equality Assurance 0CT @520

200 E. Santa Clara Street 5% Floor :

San Jose, CA 95113 ' L RE i WORKS

E@ﬁé&tﬁ" é%SSE%%ﬁaF
RE: Request for Adchttonal Documents October 6, 2014 /Notice of leatlon Coast Bluldmg

Ms Grayson

Please {ind enclosed the following documents:

Revised payrolls 1, Zand 3.

Revised payrolls 15 and 16

Revised payroll 37 FINAL

August 2014 Carpenters Combine Employers Report of Contributions
Copies of checks issued for payment to Carpenters Trust Angust 2014
Hod Carriers 166 transmittal listing Oscar Castro :

Plasters Local 66 transmittal listing Manuel Navarro

If you should require any other documents and / or information please advise.

Smcerely,




Department of Public Works
OFFICE OF EQUALITY ASSURANCE

CAPITAL OF SILICON VALLEY
November 17, 2014

" Via Bmait - amanda@phasedeux.com

Amanda Kobler }

Ford Road Family Housing L.P.
22645 Grand Street

Hayward CA 94541

RE: Ford Road ¥amily Phase Il - Director’s Decision - Coast Brilding Products

Dear Ms. Kobler:

The purpose of this fetter is to transmit my decision rega:rdmg the Office of Equahty Asstrrance S
September 9, 2014 Notice of Violation.

-On September 22, 2014, L&D Construction, via letter dated September 22, 2014, contested the
Notice of Violafion and assessment of licquidated damages. Below is a summary of the issues.

Sépteml:ier 9,2014 Notice of Violation -
The Office of Equality Assurance’s September 9 Notice of Violation addressed five issues: -

1, Coast’s inconsistent classification of workers;
. 2. Coast’s delay in providing fringe benefit verification;
3. Fringe Benefit Statement mformation not matching information provided in union
contribution; :
4. Tncomplete on-site sign-in sheets; and
5., Workers reported on site-in. sheets but no payroll reports submitted

" September 22 and 23, 2014 Respon;‘;e from E.&D Construction and Coast B

1. Submission of payroll reports for weeks endmg 10-20-13, 10-27-13 and 11-3-13 (all as.

CPR #1 amended);
2. Submission of payroll reports for weeks ending 2-9-14, 2-16-14 and 2-23-14 (CPR #14,

15 & 16 as corrected) and claimed CPR #15 and CPR.#16 should be “considered
together;”

3. Claimed Coast made restitution to some of its workexs and
4. Claimed M. Navarro and O. Castro were in Carpenters Union
October 6, 2014 Response from OEA Director

" OEA Director unable to issue decision regarding Sep‘{ember? Notice of Violation based on L&D

200 East Santz Clara Street, 5 Floor, San Jose, CA 95113 ff (408) 535-8430 faux (408) 292-6270




Amanda Kobler
RE: Ford Road Family Phase 1 — lhrectnr s Decision - Coast Building Producis

November 17, 2014
Page Pwo

Construction and Coast’s Sep’[émbe; 22 and 23, 2014 responses. Further clarification was
requested regarding Items 2., 3. and 4. of the September 22 and 23, 2014 responses,

October 16, 2014 Response from L&D Constraction and Coast

1. No further clarification provided for CPR #15 and CPR #16 (ftem 2. under September 22
and 23, 2014 Response from L&D Construction and Coast) ™

2. No documents submitted regarding restitution made to workers (ftem 3. under September
22 and 23, 2014 Response from L&D Construction and Coast) _

3. Provided union transmittals showing M. Navarre is in Plasters Local 66 and O. Castro is
in Hod Cattiers Local 166 (ftem 4. under September 22 and 23, 2014 Response from
L&D Constraction and Coast)

© 4. No verification of contnbutlons provided for ltem 3. above

- Based on L&D Constructlon and Coast s information provided and my review of the file, I am 7
- revising the- Notrce of Violatlon Following are issues related to my decision:

1 CPR #37 (8~17-I4) ~ The payroll record for 8-17-14 repotts an hourly wage rate of .
$39.55 for M. Navarro and O. Castro. The back-up documents provided by Coast report
an hourly wage rate of $33.35 per hour resulting in an hously underpayment of $6.20. No
verification was provided to show that fringe benefit contributions were made.
Restitution owed is $450.38. Liquidated damage assessment is $1,351.14. Payroll #37
was due to the Office of Equality Assurance no later than September 15, 2014. This
payroll report was submmiited to the Office of Equality Assurance on Gctober 6, 2014, 21
days late. Liquidated damage assessment is $5,250 (21 days x $250 per day).

2. CPR #1 - Payroll records for weeks ending 10-20-13 and 10-27-13 were due to the
Office of Equality Assurance no later than November 15, 2013. Payroll records for week
ending 11-3-13 were due to the Office of Equality Assurance no later than December 15,

- 2013, These three payroll records were submitied to the Office of Bquality Assurance on
September 23, 2014, a total of 306 days late. Liquidated damage assessment is $226,500
(906 days x $250 per day).

3. Original CPR #1 (13-10-13) through CPR.#36 (6-20-14) — Wage Rate Sheet subm1tted
© on June 20, 2014 is misleading. Workers on this project were not paid the fringe benefits
stated in the Wage Rate Sheet effective July 1, 2013. Additionally, P. Amaral should

have been paid 2 hours OT for week ending 7-1-14. Restitution owed is $2,514.18.

qumdated damage assessment is $7,542.54.

Attached are Revised Restitution calculations for the 18 affected workesrs.

Total restitution for these 18 affected warkers is $2,964.56 ($450.38 +$2,514,18)

- Liquidated damage assessment for wage violations is $8,893.68 ($1,351.14 + $7,542,54)
Liquidated damage assessment for late snbmlssmn of payroll records is $231,750 ($5,250 +

$226,500).

Coast is instructed to prepare 18 restitution checks as shown in the attached Revised Restitution
calculations. Coast is to also provide a telephone list for all workers who are to receive |

20 East San.ta Clata Street, 52 Floor, San Jose, CA 95113 22/ (408) 535-8430 Jfax (408) 2026275




Amanda Kobler
RE: Ford Road Family Phase I[ Director’s Pecision - Coast Building Products

November 17, 2014 -
Page Three

restitution checks. The list will facilitate prompt dispersal of the restitution checks by the Office

of Bquality Assurance.
The hqu1dated damage check i isto be made payable to the City of San Jose.

The restitution checks and liguidated damage check are to be mailed or hand delivered to Leslie
K, Contract Compliance Specialist, 200 East Santa Clara Street, Fifih Floor, San Jose CA
95113 110 later than close of busincss_ Monday, December 8, 2014. .

Attachments

G Daniel Bcaion, Housmg Department
Roy Buis
Albert Cheng, L&D Constraction
Jenmifer Cheng, L&D Construction
Kiristen Clements, Housing Depariment
Mike Crespan, L&D Constmetion.
Grepory Duckworth, Coast Building Products -
Leslie Ku, Offfes of Bquality Assurance
Michael Lodoen, L&D Construction”
Isaac Orona, Housiog Department

* 200 East Santa Clara Strest, 5 Floor, San Joss, CA 95133 fel (408) 535-8430 fix (408) 202-6270




Ford Family Housing: Coast Building Prepared by: ‘CSJ CEA 11-17-2014

Total  |Prevalling Hourly  |Hourly
Pravailing [Wapge Dollar Fringe [Restiution
‘|Employse Name & |Correct Wark Wage (Hourly Hourly |Benefits |Amount  |Total Gross |Total by
last 4 digit of S84 [Classification | CPR# | Hours (Rate Rate Paid|Paid -~ |Due Ameout Due |Worker
Bach, Kieran A: . [Residential : ‘ [ )
8031 . Carpenter JM 19 - 18 $ 56562 |% 39351% 2187 § 4580 | % 72.00
’ - ’ 21 4 65.82 1% 39351§% 21871% 4860 | § 18.00
26 <] P .B5521§% 393518 21671 % 45013 270018  117.00
Figuerca, Residantial - o S
Gerarde: 2181 iCarpenter JM [ 1 7 3 H5552|% 3B501§ 216718 5351% 37.45
- -7 - 5 3 BbB21% 38.351% 21671% 45018 27.00
ki) 7 $ B552|% 38501% 218718 5,35 3T7.45
42 8 5 8480:% 590318 2167 (% 4201 8 33.80
13 8 13 655213 393518 2167138 AB0 1% 36,00
14 16 § 65523 3935[% 21671% 48018 7200
) 5 B400[$ 58.031% 21871 4.20 |8 33,60
18 24 § 6552|% 3850 8 21874 52618 12624
18 32 3 BE521% 38783 2167 )% 607.18 162.24
17 24 $§ E5521% 39.07 % 2167195 47818 - 11472
18 2 $ B562|% 39361% 216713 450 % . 900
19 23 $ 6552 [% 3835[|% 216715 450 1§ - 10350
20 65 - |5 65521% 30351% 2187 13§ 450 [ § 28.25
27 16 $ B5521% 393518 2167 % 45018 7200
22 g $ B5521[% 303513 216715 45019 368.00
24 30 1% 65528 3035(% 216718 450 1% 13500
28 4 § 655218 3935(% 216718 450 | § 18,00 | § 1,083.05
Comell, Juan - [Residential i
Carlos: 3507 - |Carpenter JM 12 8 $ B4OG ¢ E8.031% 216719 420 )% 33.60
R 14 18 $ BES2|5 39351% 216718 4,501 % 7200
. 8 5 .840015% B55.03[3% 21673 4201 % 33.80
15 3 3 855215 3707{% 21671% B5.78 1% 20.34
kL g $ G5501% 3835|3 246718  450[% 3800
20 8.5 |3 655213 39353 21678 45018 2025 1§  2247¢




L
i
Wendoza, Antanic |Residental i _ T
Ortlz : 5781 Carpenter JM 18 5 $ BEBZ21% 3935i% 2167 | & 45018 2250 22.50
. Miranda«Gomez, Residgental- - - .o
‘[Emitiano: 3803 arpenter JM 14 o $ 54901% 550318 218713 4201% 3380
N 15 8 $ 65523 3935 | 216718  4501% 3600 £9.50
Perez-Guzrmarn, Residential : : :
Feliclano; 8503 " |Carpenter JM 11. 8 5 6652 (% 3850:% 21671% 53613 42.80
‘ : 14 3 3 B552|% 3035(% 218718 4501 % 13.60 -
g 3 848013 530315 21878 42013 33.60 89.90
Ramirez, Jose ; Rasldenﬁél - - ) .
6858 Carpenter JM i1 7 $ B5521% 39.35(|% 2167 (% 45608 31.50 31.60
Liainas Guzman, |Residentlal ‘ ]
Juan € 19332 Carpenter JM 19 8 $ 65521{% 38354% 1528( 8 1089 | § a7.12 87,12
Serrano, Reberta  |Residential :
Ulise: 8560 Carpenter JM | 18 6.5 $ 65.52 $ 211671% 162818 190815 12400 124.08
Solorio-Alba, Residential ‘
Gusiavo : 4440 Carpenter JM 11 7 $ BEL52 1% 3935|8% 147518 MM42{3$ 79.94 :
28 8 $_65521%°3935]98 147518 i142]% 9135 171.30
" {Rollock, Lawrsnce |Residential : ,
H.: 9569 Carpenter JM 19 20.8 $ 6552 |% 3935 |8% 1474|9% 14.43 234.32
- 2 4 3 655213 383515 147418  11431% 45721
26 6. $ 65521% 353518 147413 11438 68.58 348,62
Riley, Austin K [Rasidential .
8406 CarpanterJM 30 2 $ B552|8% 3835(% B8941% ﬁ7.23 $ 34.46 34.48




Perez Miranda,

Resideniial . i
Juan: 3252 Carpenter JM 14 65.62 303515 88413 - 17231§ 3446 % 34.45
‘ Tinocb Lemu's, Resldential . ’ o ‘
Gerardo: 7854 Carpenter JM 16 ¢ §5.52 393513 17821% B25 (% 6800 8 58.00
Naranjo, Elias: Residential : .
75558 Carpenter JM. 16 685,52 39351 F 1474 8 1143 ¢+ § G144 18 9144
Amaral, Peter Rasidential ] ‘ o :
Alan: 5273 Carpenter JM 34 84,80 396018 277218 1788 [ & 353618 36.38
Navarro, Manuel |Residential i ‘ L . - .
Selvador 7186 Carpenter JM 37 £85.52 33.35 3 3217 1% 257.381.% 257.36
Castro, Oscar Residential - L .
16748 Carpantar JM 37 . 55.52 33,35 3 32.17 § . 183.02 | § . 183.02
. Total 3 2,964.56
3X Liguidated Damages §

8,803.58




CONSTRUCTION CO., INC. ccncmco

'THE-DAViDSON BUILDING MICHAEL A, LODOEN, PRESIDENT
255 W JULIAN ST, SUITE 200 = SAN JOSE, CA 95110-2466 CHARLES W, DAVIDSON, SECRETARY
LICENSE #385833

[408] 292-0128 « FAX {408} 993-1511 » www.landd.com

November 24, 2014

Nina Grayson

Office of Equality Assurance

City of Szn Jose |

200 E. Sants Clara Street, 5% Floor
San Jose, CA95113

HE: Ford Road Family Phase IT-Director’s Decision-Coast Bmldmg Products

Dear Ms Graysoﬁ:

Could you please prowde the procedure, contacts and timeframe for the filing of a formal appeal ta your letter dated

. November 17, 20247 .

To addition would you also please provide a hreakdown by payroll/document of your calculations of the late submission of
payrollzeconds? .

We appreciate your prompt attention to this request

Sincerefy, .

Michael Crespan .

L&D Construction Co.

Cc: Daniel Beaton
Amanda Kobler.
Roy Buis

" Albert Cheng
Jennifer Cheng
Kristen Clements
Michael Lodoen
Gregory Duckworth
Issac Orona
Brenda Hauth




Department of Public Works

OFFICE OF EQUATLITY ASSURANCE

CAPITAL OF SILICON VALTEY

November 26, 2014

Via Email - amanda@phasedeux.com

Amanda Kobler

Ford Road Family Housing L.P.
22645 Grand Street

Hayward CA 94541

RE: Ford Road Family Phase It - Coast Building Products

Dear Ms. Kobler:

On November 25, 2014, I received a Ietter dated November 24, 2014 from L&D Construction
Co. Inc. regarding the November 17, 2014 Director’s Decision letter. _

The letter requests the following information:

1. Provide procedure, contacts and timeframe for filing formal appeal
. 2. Provide breakdown of liquidated damage assessment for submzssxon of iate payroll

records,

Notice of Viplation Review Process -

. Ford Family Housing L.P., L&D Construction and/or Coast have the right to contest a Notice of
Violation. They are afforded the opporfunity to provide additivnal information and relevant
documentation to the OEA Director nio later than fen (10) days from the Date of the Issuance of

I Y0\ enceﬁwmlauon

Additional information zud relevant documentation is reviewed and responded to by the OEA
Director. )

If the parties are not satisfied with the result following written request to the OEA Director made
no later thanten (10) days following the OEA Director’s response, the party(ies) may request a
hearing with the City’s Hearing Officer. The letter requesting a hearing is to be submitted to the

OEBA Diécior.

Breakdown of Liguidated Damage As_sessment for Submission of Late Pavroll Records -

Please be directed to Page Two of Novenber 17, 2014 Director’s Decision, under 1. CPR #37
(8-17-14) and 2. CPR #1 for breakdown by payroll week for late submission calculations. .

In addition, please see chart below.

200 East Santz Clara Sireet, 5% Floor, San Jose, CA 95113 2] (408) 535.8430 fux (408) 252-6270




Amanda Kab]cr
RE: Ford Road Family Phase IT ~ Coast Building Producis

November 26, 2014

Page Two
o WIE 12013 | WIE 10273 W/E 1 1;'1’311 3 WIE 817114 .
Date Due 4 1513 1141513 - 1211513 8/15/14
Date Received 923114 923114 9/24/14 10/6/14
# Days Late 312 312 282 21
LD Assessment $78,000 . $78,000 $70,500 35,250
{$250 per day) -
Sincerel
IFGG {

¢ Daniel Beaton, Housing Departmcnt

Roy Buois

Albert Cheng, L&D Construction

Jenmifer Cheag, L&D Construction

Kristen Clements, Housing Departoient

Milke Crespan, L&D Construction

Gregory Duckwerth, Coast Building Products
Brenda Hanth, Coast Building Products
Leslie Kr, Office of Equality Assurance
Michael Lodoen, L&D Constraction

Isaac Orona, Housing Department

200 Bast Santa Clara Street; 5™ Floor, 8an Jose, CA 95113 rel (408) 535-8430 feux (408) 292-—62’?0




s € GENERAL CONTRACIOR

THE DAVIDSON BUILDING N MICHAEL A LODOEN, PRESIDENT
255 W, JULIAN ST, SUITE 200 * SAN JOSE, CA 951 10-2406 CHARLES W, DAVIDSCN, SECRETARY.
[408] 292-0128 # FAX [408) 993-1511 = www.landd.com . : LICENSE #385833

December 4, 2014 o By Facsimile 408-292-6270 and Email .

Nina Grayson

City of San Jose-Office of Equality Assurance
200 E. Santa Clara Street-5% Floor

San Jose, CA95113 '

Rés OEA letter dtd 11/26/14/Ford Road Family Phase H-Directors Decision

Ms Graysoit:

Restitution for affected workers and liguidated {iémages for wage violations: Coast will ot contést
anid will submit requested documents /checks no later than the close of business on Monday Decembet 8,
2014

Liguidated damage assessment for late submission of payroll records-payrolls for weeks ending

10720713, 10/27/13 and 11/3/13: The following information is provided to further clarify and

explain Coast Building’s handling and submittal of these payrolls: The Coast Dublin office is higgest office

in the company, In October 2013 the General Manager/Office Manager was terminated; he was .
responsible for dispatching crews and listing who would be on what jobs. At the same time there was

also a change in the payroll person and the payroll process was new to her. In no small part because of

the staff changés that took place during that period the workers who should have been charged to the

Ford [l project were instead charged to other jobs and therefore certified payrolls for Wh&t should have

been the beginning of the Ford If project were not generated.,

it wasn’t until the fixst Notice of Violaticn fro'm your office that Coast bacame aware of the sinuation,
They then requested copies of the sign-in sheéts and initiated an internal review of the matter: Within 30
days of the original Notice of Violation (9/9/14) Coast preparad and subraitted the payrolls that should
have been submitted in 2013, Once they were made aware of their error there was no hesitation in
coriecting the matter,

Payroll for week ending 8/17/14: The origina} FINAL payroll #36, a Staterent of Non-performance,
for w/fe 8/10/14 was submitted to your office on 9/1/14. Coast was advised at the end of August that
they had workers on site for the week ending 8/17 and had not submitted z certified payroll. The revised
FINAL payroll for that period was submitted after Coast had reviewed the matter.




‘ @ﬂ GENERAL CONTRACTOR

“THE DAVIBSON BUILDING - MICHASL A TODBOEN, PREMDENT
255 WL JULIAN ST, SUITE 200 » SAN JOSE, CA 95110-2406 CHARLES W, DAVIDSON, SECRETARY
{40B) 2920128 « FAX {408] 993-151 1 » wwwwkindd.com _ © UCENSE #585833

While it can be argued that Coast’s office procedures need {o he ngh!;ened up no case can he rmade that
they deliberately delayed submitting payvrolls; much to the contrary s soon as they were made aware of
the situation, after a reasonable period of reseéarch on their part, the payrolls wére submitted in & timely
mamner. Therefore we request that your finding of Liquldated damage assessment for late”
submission of payrell records berescinded,

Please advise if there i3 any further documentation that you may require,

Thank you in advance for your consideration.

Siizcereiy,

v t-‘:;r s e
o P gt
chhael Crespan &
L&D Construction

c¢: Michael Lodoen; }ennifer Cheng; Albert Cheng; Amanda Kobler; Daxiel Beaton; Roy Bt.mrI Kristen
Clements; Gregory Duckworth; [ssag Crona; Brenda Hauth.

Attachments: 9/1/14 transmittal and Statement of Non-peformance




CITY OF s

SAN JOSE - Department of Pz;&fic Works

CAPTTAL OF SILICON VALLEY OFFICE OFEQUALITY ASSURANCE

January 14, 2015

‘ Via Fmail —a, i:ﬁadeira@edenhousing. org

Andy Madeira

Ford Road Family Housmg L.p
22645 Grand Street

Hayward CA 94541

RE: Fnrd Road Family Phase I - qumdated Damage Assessment for Submission of Late
Payroll Records . _

Dear Mr. Madeira:

The purpose of this letter is fo inform you that the liquidated damage check for late submission
of payroli records in the amomnt of $231,750 was not submitied to the City of San Jose by close
of business December 8, 2014 and remains outstanding. :

On November 17, 2014, I transmitted my decision to Ford Road Family Housing L.P. regarding

L&D Construction’s September 22, 2014 letter contesting the Office of Equality Assurance’s

September 9, 2014 Notice of Violation. That decision stated restitution checks and the liquidated
damage check was to be provided no later than close of business December 8,2014.

On November 25, 2014, 1 received a letter dated November 24,2014 from L&D Construction
requesting the procedure, conlacts and timeframe for filing & formal appeal of my November 17,
2014 decision. On November 26, 2014, T responded in a letter sent via email to Ford Road
Family Housing L.P. outlining the Notice of Violation Review Process and Breakdown of
Liguidated Damage Assessment for Submission of Late Payroll Records.

As stated in the September 9, 2014 Notice of Violation letter and repeated in my November 26,
2014 leiter, the date fo request a hearing with: the City’s Hearing Officer is ten days following the
OEA. Director’s response. No such written request from Ford Road Family Housing L.P., L.&D
Constryction or Coast Building Products was received by November 27, 2014.

However on December 4, 2014 via email, I received a letter from L& D Construction stating
Coast Building Products would not contest the revised restitution amounts for the 18 workers and
the associated liquidated damage assessment. . The same letter provided various excuses for
Coast’s late submission of payroll reports and requested that I rescind the liquidated damage
assessment for the late submission of payroll reports.

Under Council Resolution No. 71584, there is no discretion in assessing liquidated damages if
- there is a violation of the prevailing wage requirements, and there is no mechanism for waiving
or reducing liquidated damages that have been assessed. Therefore, I am unable to rescind the

200 East Sanﬁ Clara Street, 5™ Floor, San Jose, CA. 95113 el (408) 535-5430 fox (408) 292-6270




Andy Medefra ) ’
RE: Ford Road Family Phase 1l — qumdated Dama.ge Assessment for Snbmission of Late Payroll Records

Janvary 14, 2015
Page Two

hqmdated daroage assessment.

Kindly remit a check made payable to the City of San Jose in the amount of $231,750. The
check is to be mailed or hand delivered to Lesite Ku, Contract Compliance Specialist, 200 East
Santa Clara Street, Fifth Floor, San Jose CA 95113 no Iater than close of business January 26,

2015.

c Daniel Beaton, Housing Departraent
Roy Buis .
Albert Cheng, L&D Construction
Tennifer Cheng, L& Construction
Kristen Clements, Housing Department
Mike Crespan, L&D Construction
Gregory Duckworth, Coast Building Products
Ammanda Xobler, Phase Deux .
Leslie Ku, Office of BEquality Assurance .
Michael Lodaen, L&D Constraction
Linda Mandolinl, Eden Housing
Isaac Orona, Housing Department

200 Bast Sanfa Clara Street, 5% Floor, San Jose, CA, 95113 tef (408) 535-8430 frx (408) 292-6270




. | r. _ g GENERAL CONTRACTOR -
THE DAVIDSON BUILDING - MICHAEL A, LODOEN, PRESIDENT
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[408) 2920128 » FAX [408} 993-1511 » wwwilandd.com HCEISE 7385833

Ms Nina Grayson . ' Seirt vig Email
City of San Jose '

Office of Equality Assurance

200 East Santa Clara Street

Fifth Floor

San Jose, CA 95113

RE: Ford Road Family Phase II-Li qmdated Damage Assessment far Subm]ssmn of Late Payroll
Reparis

Dear Ms Grayson

In response to your letter dated Ianuary 14, 2015 we formally request a hearing with the City's Heanng
Officer.

Smc&raiy,

“ Mzs:hael Crespan
A&D

Cc: Amanda Kobler; Andy Madeira; Michael Lodoen; Gregairy Duckworth; Albert Cheng; Jennifer Cheng;
Danfel Beaton; Kristen Clements; Leslie Ku; Linda Mandolind; Isaac Orona




CTLY OF %

SAN JOSE

Department of Public Works

CAPTIAL OF SILICON VALLEY

. Via Email -- amadeira@edenhousing.org

Andy Madeira

Ford Road Family Housing 1.P.
22645 Grand Street

Hayward CA 94541

RE: Ford Family Phase II

Dear Mr. Madeira:

Daniel Beaton, Housing Departnient
Roy Buis T T
Albert Cheng, L&D Constructon
Jennifer Cheng, L&D Constriction
Kristen Clements, Housing Department
Mike Crespan, L&D Construction
Gregory Duckworth, Coast Building Products
Amanda Kobjer, Phase Deax

Leslie Ko, Office of Equality Assurance
Michael Lodoen, L&D Constroction
Linda Mandolini, Eden Housing

Iszac Orena, Housing Depariment

-OFFICE OF EQUALITY ASSURANCE

January 20, 2015

The purpose of this lefter is to acknowledge receipt of L&D Construction’s Januax}-r 15,2015
email requesting a hearing with the City’s Hearmg Officer.

'The request for a hearing is not timely and is denied. As stated in the September 9, 2014 Notice
of Violation and restated in my November 26, 2014 letter, the date to request a hearing with the
City’s Hearing Officer was fen days following the issuance of the Director’s Decision. The
Director’s Decision was issued on November 17, 2014. .

Sincerely,

KR& Jay

Director

200 Eest Santa Clara Street, 5% Floor, San Jose, CA 95113 o/ (408) 535-8430 fax (408) 292-6270




RULES COMMITTEE: 06-10-15
ITEM: G.2

CITY OF g’%
SAN JOSE | _ Memorandum

CAPITAL OF SILICON VALLEY

TO: RULES AND OPEN FROM: Richard Doyle
GOVERNMENT COMMITTEE City Attorney

SUBJECT: Prevailing Wages — Liquidated DATE: June9, 2015
Damages Waiver Request

SUPPLEMENTAL MEMORANDUM

The purpose of this memorandum is to provide the Rules and Open Government
Committee with two documents related to the waiver request: (1) Eden Housing's letter
dated April 6, 2015, requesting a waiver or reduction of the liquidated damages that
were assessed against Ford Road Family Housing, L.P. and Coast Building Products;
and (2) a memorandum (referenced in our original memorandum), dated January 27,
2004, to the City Council and Redevelopment Agency Board, that sets forth the
liquidated damages provisions approved by the City Council and Redevelopment
Agency Board as enforcement mechanisms for prevailing wage requirements.

RICHARD DOYLE
City Attormey

o] Py

~ DanleT['/Keneaﬁ - réy/
Chief Deputy City Attor: .

cc:  Norberto Duefias
Jacky Morales-Ferrand
Barry Ng
Nina Grayson

Attachs.

- For questions please contact Danielle Kenealey or Shasta Greene at 408-535-1900.

1212289.doc
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m www.edenhousing.org

EDEN - April 6, 2015

HOUSING  rce of the City Clerk
City of San Jose
200 E. Santa Clara Street
San Jose, CA 95113 '
Hayward, CA 94541 Atin: Toni Taber

B aas . RE: REQUEST FOR COUNCIL HEARING
APPEAL OF ASSESSED LIQUIDATED DAMAGES
FORD FAMILY PROJECT (aka FORD ROAD PLAZA)

To Whom It May Concern:

Eden Housing s a not-for-profit affordable housing developer, manager and social services
provider. Since 1968, we have developed or acquired over 8,000 affordable uniis serving
working families, seniors, and special needs populations. Eden and the City of San Jose
have long worked together to address housing needs in the Cily — to date Eden has
developed over 900 affordable homes for Sah Jose residents.

We are writing you today regarding an unfortunate penalty imposed on the Ford Family
project by the Office of Equaiity Assurance in the hopes the City Council will provide some
reliefl. We are disputing $226,500 of a $231,750 liquidated damages fine. Ford Family is a
75-unit affordable family project located at 215 Ford Road. The City invested $2,114,455
million in subordinate financing in addition to donating the iand. The City of San Jose, the
Housing Authority of the Gounty of Santa Clara, and the Office of Supportive Housing,
County of Santa Clara are key pariners in this project. The project was completed on
September 15, 2014, on time and on budget. We received over 4,500 applications, and the

project is fully oceupied,
There are two maiters we are presenting for Council consideration;

1) Timeframe for Appeal: Eden’s generaf contractor, L&D Construction, notified OEA on
November 24, 2014 of ouf intent to appeal the liquidated damages decision issued
Navember 17, 2014 by OEA. L&D sent a lefter discussing the issues central to the
appeal on December 4, 2014. OEA staff indicated that under a strict interpretation of
the Gity ordinance our appeal was not received in time and the maximum penalty was
imposed. We believe we did notify the City of our intent to appeal within the mandated
timeframe. We also believe that the procedures described by OEA in their letters were
unclear, hence the differing interprstations. ‘

2) Merits of Appeal: The Ford Family project was assessed $226,500 of liquidated
damagss for submission of late payroll paperwork for three pay periods in 2013. It was
a clerical reporting error by the subcontractor, Coast Building Products. Once L&D and
- -Goastwers-made awars-of the-missing paperwork; it was provided to-OEA within 15
days. All workers were confirmed paid correct wages in 2013. The damages were
assessed for late submission of paperwork only. Staff indicated that they do not have
discretion to waive the fine, and can only do so with direction from the City Council.

We request that City Council consider the merits of our appeal and waive or reduce the fine,
OR that City Council direct Staff to consider the merits our appeal and authorize Staff to
reduce or waive the fine, whichever aption the Council believes is appropriate.

Eden Housing does not discriminate based on race, colot, rellgion, sex, handisap, farmilial status, pational origin, or any other r:\- @
arbitrary basis, TDD/TTY LB00.735.2922 b SRR




The attached Statement of Facts and copies of relevant correspondence provides details for your
consideration on both matters.

OEA’s mission, taken irom their website, is to ensure that workers are paid the correct wages by
their employers. The workers in this matter were paid correctly and on time by the subcontractor.
The assessment of $226,500 in liquidated damages solely based on late paperwork seems
excessively punitive when the goal of OEA, to ensure compliance with California Labor Code, was

already complied with by the subcontractor.

The general contractor was L&D Construction, who did a great job and with whom Eden has
worked with on 8 projects totaling 532 units of affordable housing since 1984. Four (4) of the eight
projects are located in San Jose totaling 304 units. Over many years, L&D continues to be reliable,
cost competitive, and a cooperative partner in meeting the requirements of building affordable
housing, including compliance with Prevailing Wage and other labor equality rules. '

Our ivan agreement with the City provides that for each day that the wage documentation is not
provided, a penalty, or “liquidated damages,” of $250 per day may be charged o the project.- The
rate is the same regardless of the amount of the wages in question, the amount of the subcontract,
the size of the project, and irrespective of whether the correct wages were paid or not.

Given our long history of parinering with the City, and the contractor's good faith efforis to provide
the documentation as soon as they were nofified of the omission, we are looking to Council for
reasonable consideration of the facts since wages were paid correctly and there was no bad faith or
attempt to underpay workers. City staff indicated that imposition of this penalty from the first day
the documentation was due is mandatory, and that they had no discretion to modify or reduce it. We
also respect the City’s process and procedures and believe we were meeting those timeframe

requirements for appealing the OEA decision.

Finally, we note that the City of San Jose is facing a dire shortage of affordable housing at a time of
greatly reduced resources to build the housing and greatly increasing costs due to a boom in
commercial building. If contractors perceive the City will reflexively impose disproportional
penalties, Eden is concerned that our costs to build in San Jose will increase even more, with no
benefit to the project or the workers who the ordinance is intended to help. A letter in support for
Coast Building Products is enclosed froim the Northern California Carpenters Union.

Eden is greatly appreciative of the support and parthership of the City of San Jose in providing the
900 units of affordabi@housing we have developed with you. We look forward to our continued

partnership, and thankjyou for your consideration.

y
Senior Vice President S B

cC: Nina Grayson, OEA, City of San Jose
Jacky Morales-Ferrand, Department of Housing, City of San Jose
Michael Lodoen, L&D Construction
Gregory Duckworth, Coast Building Products

Encl.




BOARD AGENDA: . 1/27/04
ITEM: 7.1

TI—IE REDEVELOPMENT AGENCY OFTHE CITY OF SAN JOSE |

MEMORANDUM

TO: HONORABLE MAYOR, CITY FROM: HARRY S. MAVROGENES
COUNCIL, & REDEVELOPMENT DEL D. BORGSDORF
AGENCY.BOARD - . ,

SUBJECT: DATE: -
PREVAILING WAGES TANUARY 27, 2004

RECOMMENDATION

- Itis recommended that the City Council and Redevelopment Agency Board take
- the following actions:

()  Approval by the Agency Board of recommended changes to agreements
regarding mplemcntanon of enforcement mechanisms for Prevailing Wage

Law requirements in Agency contracts.

(b)  Approval by the City Council of recommended changes to certain City -
agreements, administered by the Housing Department, regarding ~
implementation of enforcement mechanisms for Prevalhng Wage Law

requiremnents.

BACKGROUND

The Redevelopment Agency Board directéd staff and the General Counsel to
incorporate langnage that describes consequences for violations of prevailing
wage requirements into Redevelopment Agency contracts. Agency staff met with
representatives from the General Counsel’s Office and the Office of Equality
Assurance to prepare recommended contract provisions, On November 12, 2003,
City staff presented an update on prevailing wage enforcement efforts to the
Making Government Work Better Committee and, at the same time, the
Redevelopment Agency staff and General Counsel’s Office presented the attached
revised policy to enhance prevailing wage enforcemﬁnt efforts for Redevelopment -

Agency confracts.




Page 2

Redcvalo;:ment Agency Board :
January 27, 2004

PREVAILING WAGES

 ANALYSIS | ) B

The Redevelopment Agency contracts with the Office of Equality Assurance

through an annual Project Services Memorandum for the monitoring of prevailing

wage compliance on Agency projects.. Agency contracts and agreements range

- from straighiforward construction contracts to facade improvement grants, {0
development agreements with private parties. In addition, the City’s Housing
Department uses funds provided by the Agency to offer loans and grants to

. housing developers, with the requirement that the housing developer comply with
long-term affordability restrictions. The City, through the Housing Department,
also enters into development agreements for City-owned property acquired with
funds provided by the Redevelopment Agency. All of these agreements are

_ subject to the Labor Code’s prevailing wages requirements, though reporting and.

monitoring efforts vary with the differing structures of the agreements. .

Tt is clearly understood in the construction industry that public projects require the
payment of prevailing wages and that reporting of these payments is made throngh
the provigion of certified payroll documents with payment requests. The Office of
Equality Assurance routinely handles these monitoring efforts.

Redevelopmcnt Agency or Housmg Departinent pro;ects mnvolving development
or ledse agreements with the private sector can become somewhat more -
complicated, as the Agency and Housing Department do-not hold the construction
contract and, therefore, have less direct control over the contractor, If the Agency
and/or the Housing Department are not directly funding construction of
improvements, they cannot withhold construction funds pending collection of
certified payroll documentation, For this reason, different mechanisms for -
enforcing prevailing wage provisions are appropriate, given the particular terms of
an agreement, The Office of Equality Assurance works with the deVelopers and

their contractors to obtain the necessary information.

The attached clauses provide recommended language for the various types of
agreements entered into by the Redevelopment Ageney and the City’s Housing
Department. In summary, for leases, DDAs, loan agreements, and OPAs, new
language is recommended that would require the developer to secure initial
compllance documentation and the monthly certified payroll from the contractor,
prior to disbursement of construction funds. Under these agreements, the

* developer will be required to pay the City or the Redevelopment Agency daily
liguidated damages in the event the documentation is not provided within the time
.established in the agreement. The specific amount of liquidated damages will
depend upon a variety of factors, and will be determmed ona pro; ect-by project

basis.

Prevailing Wages Enforcement - Housing




Redevelopment Agency Board Page 3 -
PREVAILING WAGES ’ : Jamuary 27, 2004

It is uncertain how the development community will respond to these additional
requirements. In the case of agreements entered into by the City’s Housing
Department, the Department intends to condition the use of City loan proceeds or
funds on the incorporation of these liquidated damages provisions. The inclusion
of the recommended langnage could lead to increased developer costs or the loss
. of developer interest, should a developer refuse to agree to such provisions. To
address these uncertainties, staff will return in six rnonths with a report on

developer responses and experience.

On projects such as facade improvements, it is already extremely difficult to
interest the construction community in these small prdjects because of the required
‘paperwork associated with prevailing wages. Beginning in 2003, submittal of
prevailing wage documentation for facade contractors has been a part of those

agreements,

Within Redevelopment Agency consiruction contracts, three language changes are -
 recommended: 1) Inclusion of prevailing wage initial compliance doeumentation

in the contract documents and the requirement that completed forms be returned
with-other documents within eight days of the contract award, 2) inclusion of a
second liquidated damages provision relating to non-payment of prevailing wages,
and 3) clarification of language regarding findings and conditions by which all or -
part of a pay request can be withheld, to the extent there is no ceruﬁed payroll to

support it.

' -COORDH\IATION

This report has been coordinated with the Ofﬁce of Equality Assurance, the
Housing Department, the City Attorney, and the Agency s General Counsel

. ﬂ/
: 4
DELD. BORGSD@)RF . HARRY 8. MAVROGENES
City Manager ' ' Interim Executive Director

. Attachments

Prevailing Weges Enforcement - Housing




- . Atachment A

1.  PROPOSED LANGUAGE FOR DISPOSITION AND DEVELOPMENT |
AGREEMENTS, OWNER PARTICIPATION AGREEMENTS. AND LEASES

#.  [SisEHH Prevailing Wages During Construction

Developer shall pay, or cause fo be paid, prevalling wages, for all construction work
required under this Agreement. For the purposes of this Agreement, “prevailing wages”
means not less than the general prevalling rate of per diem wages, as defined in
Section 1773 of the California Labor Code and Subchapter 3 of Chapter 8; Division 1,
Title 8 of the California Code of Regulations (Section 16000 ef seq.), and as establlshed
. by the Director of the California Department of Industrial Relations (“DIR”), or in the
absence of such establishment by the DIR, by the City's Office of Equality Assurance
("OEA?), for the respective craft classification. In any case where the prevailing wage is
esfablished by the DIR or by OEA, the general prevailing rate of per diem wages shall
be adjusted annually in accordance with the established rate in effect as of such date.

In addition to St'ate Law requirements regarding prevailing wages, the Redevelopment
Agency of the City of San Jose recognizes that Developer’s payment of prevailmg ‘

wages promotes the following goals:

1. Protection of job opportunities within the' City of San Jese and strmuiatlon of the
ecohomy by reducing the incentive to recruit and pay a substandard wage to workers

from distant, cheap-labor areas;

2. Beneﬁting the phblic through thesupeﬁor efficiency and ability of \f\_lc—:.*ll-paticfi . )
employees, thereby avoiding the negative impact that the payment of inadequate
compensation has on the quality of services because of high turnover and instability i in

the workplace;

3. Payment of a Wege that enables workers to live within the community, thereby
promoting the health and welfare of all citizens of San Jose by increasing the ability of
such workers to attain sustenance, avo;d poverty and dependence on taxpayer funded

social serwces and.

4, Increasing competition by promoting a level playing field among contractors _vﬁth
" regard o the minimum prevaijling wages to be pald to workers.

Developer’s compliance with prevailing wage requirements is a material consideration
of Agency in entering into this Agreement. Agency will monitor Developer's compliance
with the Labor Code requirements and addifional requirements of this Agreement
through the City Of San Jose s Office of Equality Assurance.
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Developer shall:

submit all prevailing wage inlitial compllance documentation to OEA.
s Following commencement of construction, require iis coniractor and
- subcontractors to submit completed certified payroll records with each
monthly pay request and Developer shalf refuse to pay all or a portion of a
pay request to the extent not supported by-certified payroll documentation.

« Submit all certified payroll to Agency on a monthly basis within fifteen days of
Developer's receipt (“Payroli Due Date"), _

» Require the contractor for the construction of the Project fo grant the City of
San Jose ("City") and Agency access to the Project site at reasonable times
for the purpose of enforcing the provisions of this Section.

« Provide the City and Agency with documentation refating fo compliance with

- this Section.

o Indemnify and hold the City and Agency harmless from any third party costs,

claims, or damages arising from the contractor’s or any subcontractor’s failure

to pay prevalfing wages

Agency and Developer recognize that Developer's breach of applicable prevailing wage
provisions, including those applicable thmugh the California Labor Code and Agency's
additional prevailing wage compliance provisions within this Agreement, will cause the
Agency damage by undermining Agency's goals in assuring timely payment of
prevailing wages, and will cause the Agency additional expense in obtaining compliarice
and conducting audits, and that such damage would not be remedied by Developer's:
payment of restitution to the worker paid less than the prevailing wage. Agehcyand
Developer further recognize the delays, expense and difficulty involved in proving
Agency's actual losses in a legal proceeding. Accordingly, and instead of requiring such
proof of loss or damage, Agency and Developer agree that:

(A) for each day beyond the Payroll Due Date that Developer fails to submit

contractor's certified payroll to Agency, Developer shall pay to Agency as liquidated
damages the sum of __ _DOLLARS (§_____.00); and

(B} foreach mstance where Agency has determined that prevailing wage requirements
were not met, Developer shall pay to Agency as liquidated damages the sum of three
(3) times the difference between the actual amount of wages paid and the prevailing

wage which should have been paid

AGENCY o DEVELOPER

T-743\Eng! Prevalling Wagés.doc 2
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2.  PROPOSED LANGUAGE FOR CONSTRUCTION CONTRACT
OWNER/CONTRACTOR AGREEMENT :

- Section 3.4 Liguidated Damages.
A. Timely Completion

OWNER and’ CONTRACTOR recognize that time is of the essence-of this Agreement

* and that OWNER will suffer financial loss if the work is not complete within the time
specified, plus any extensions of time authorized under Section 3.3 of this Agreement.
OWNER and CONTRACTOR further recognize the delays, expense and difficulty
involved in proving OWNER's actual Josses in a legal proceeding. Accordingly, and -
instead of requiring such proof of loss or damage, OWNER and CONTRACTOR agree
that for each calendar-day's delay beyond the Scheduled Completion Date, (which
delays are not excused pursuant to Section 3.3 of this Agreement), CONTRACTOR
shall pay to. OWNER the sum of [ and No/100 Dollars -

($_____ )] as liquidated damages.

- B. Prevaiﬁng'Wage Compliance

OWNER and CONTRACTOR recognize that CONTRACTOR's breach of apphcable
prevailing wage provisions, including those applicable through the California Labor
Code and OWNER's additional prevailing wage compliance provisions within this .
Contract (Article IV of the Owner-Contractor Agreement and Article 17 of the General
Conditions), will cause the OWNER damage by undermining OWNER's goals in
assuring timely payment of prevailing wages, and will cause the OWNER additional
expense in obtaining compliance and conducting audits, and that such damage would
not be remedied by CONTRACTOR’s payment of restitution o the worker paid less than
the prevailing wage. OWNER and CONTRACTOR {urther recognize the delays,
expense and difficulty involved in proving OWNER's actual Josses in a legal proceedmg
Accordingly, and instead of requiring such proof of loss or damage, OWNER and
CONTRACTOR agree that for each Instance where Owner has determined that
prevailing wage requirements were not met, CONTRACTOR shall pay to OWNER as
liquidated damages the sum.of three (3) times the difference between the actual amount
~ of wages paid and the prevailing wage which should have been paid. -

OWNER - ~ CONTRACTOR

" additionaf provisions appear throughout the Agency's construction bid package, including provisions in
determining a biddet’s responsibliity, withholding payment, and mechanics of coordinating with OEA. The
volume of the docunients is such that only the most pertinent provisions are excerpted here:
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2. PROPOSED I ANGUAGE FOR CONSTRUCTION CONTRACT (cont.}

PREVAILING WAGES

- The general prevalling rate of per diem wages and the general prevailing rate for
holiday and overtime work in this locality for each craft, classification, or type of
workman needed to execute this Agreement is that ascettained by the Director of the
Department of Industrial Relations of the State of California, copies of which ("Prevaliling
Rate Schedules") are on file In the OWNER's principal office. The Prevailing Rate
Schedules shall be made available to any interested party on request. The holidays
upon which such rates shall be paid shall be all holidays recognized in the collective
bargaining agreement applicable to the particular craft, classification or type of worker
employed on the PROJECT. CONTRACTOR shall post the Prevailing Rate Schedu[e

- at the Slte

CONTRACTOR shall forfeit, as a penalty as set forth in Calrfornia Labor Code
§1775, fifty dollars ($50.00) for each calendar day or portion thereof, for each worker
- paid less than the prevailing rates set forth in the Prevailing Rates Schedules for any
‘work done under the CONTRACT DOCUMENTS or any work done by any
. subcontractor under CONTRACTOR, CONTRACTOR shall comply with the payroll

records requirements set forth in Section 17.2 of the General Conditions and the

provisions in.Section 7.10 of the General Conditions concerning apprentices and shalt
be responsible for causing all of CONTRACTOR'S subcontractore to comply with these

requirements and provrsrons

. In addition to the California Labor Code requrrements, OWNER recognizes that
CONTRACTOR’S payment of prevailing wages promotes the following goals:

1. Protection of job opportunities within the City of San Jose and stimulation of the
economy by reducing the incentive to recruit and pay a substandard wage to workers

from distant, cheap-labor areas;
2, Benefiting the public through the superior efficiency and ability of wall-paid

" employees, thereby avoiding the negative impact that the payment of inadequate
compensation has on the quality of services because of high turnover and instability in

the workplace;
3. Payment of a wage that enables workers to live within the community, thereby

promoting the health and welfare of al| citizens of San Jose by increasing the ability of
such workers to attain sustenance, avoid poverty and dependence on taxpayer funded

social services; and

4. Increasing competition by promoting a level playing field among contractors with
regard to the minimum prevailing wages to be paid to workers.
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CONTRACTOR's compliance with prevalling wage requirements is & material
consideration of OWNER in entering into this Contract. OWNER will monitor
CONTRACTOR's compliance with the Labor Code requirements and additional
requirements of this Contract through the City Of San Jose's Office of Equality
Assurance, as detailed in the General Conditions Articles 7,8 and 17, :

 T-743\ Endl Prevailing Wages.dos




3. EXISTJNG L—ANGUAGE FOR FACADE IMPROVEMENT GRANTS .

F

#. Progress Payments, Final Payment

(a) - Subject to all the terms and conditions of this Agreement, AGENCY
agrees to make the following progress payments ("Progress Payments”) to Contractor:

(1) A Progress Payment equal to thirty percent {30%) of the sum of the
Total Base Grant plus GRANTEE's Contribution, or (% )
shall be paid by AGENCY to Contractor after: (i) AGENCY’s determination that
Contractor has completed thirty percent (30%) of the Eligible Improvements; and
(i) GRANTEE's submittal to AGENCY of Confractor's completed prevailing wage

compliance documentation and certified payroll; and

_ (2) A Progress Payment aqual to forty percent (40%) of the sum of the

Total Base Grant plus GRANTEE'’s Contribution, or ___- ($ b
shall be paid by AGENCY to Contractor upon: (i) AGENCY’s determination that
Contractor has completed seventy percent (70%) of the Eligible Improvements; (ii)
Contractor's submittal to AGENCY of unconditional lien releases for the work completed
for the 30% Progress Payment; and (i) GRANTEE's submittal to AGENCY of

Contractor’s certified payroll

_ (b)y Any GRANTEE Contnbutlon shall be the first funds used for the payment
of any Progress Payment :

(c) AllAGENCY payments shalf be made by check and shall be made
payable to Contractor.

" (d)  Upon final completion of the Eligible Improvements, in accordance with
the approved plans and specifications, if the completed work is approved by GRANTEE,
which approval shall not be unreasonably withheld, GRANTEE shall request AGENCY’s

approval of the work performed and shall submit the Contractor's Certificate of
Completion, unconditional lien releases and certified payroll for the work covered by the
"_previous progress payment to AGENCY along with a request for final payment signed

by GRANTEE as approved

##.  All proposed contractor for the construction of the Eligible Improvements shall:
require that the Contractor pay prevailing wages pursuant to the requirements of
the California Labor Code, Section 1771, ef. seq. For the purpose of this
Agreement, Prevailing Wages are the general prevailing rate of per diem wages
and the general prevailing rate for holiday and overtime work in this locality for
each craft, classification, or type of worker needed to exscute this Agreement as
ascertained by the Director of the Department of Industria) Relations of the State
of California, copies of which ("Prevailing Rate Schedules") are on file in the City

T-743\ Enc! Prevalling Wages.doc ] 8




of San Jose's Office of Equality Assurance. The Prevailing Rate Schedules shall
be made available fo any interested party on request. The holidays upon which

- ‘such rates shall be paid shall be all holidays recognized in the collective
bargaining agreement applicable to the particular craff, classification or type of
worker employed on the project. Contractor shall post the Prevailing Rate
Schedule at the Site.” Contractor shall comply with the payroll records
requirements concerning apprentices and shall be responsible fof causmg alt of
Contractor's subcontrectors to comply with these reqmrements and provrsmns

The Contractor and each subcontractor shall keep an accurate payroli record
showing the name, address, social security number, work classification, strarght
time and overtime hours worked each day and week and the actual per diem
wages paid to each journeyman, apprentice, worker or other employee employed
by the Contractor or subcontractor in connection with the project, The payroll
records shall be kept in accordance with the provisions of Section 1776 of the -
California Labor Code, and Contractor and each subcontractor shall otherwise
comply W|th all requirements of such Section 1776..
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4. PROPOSED LANGUAGE FOR CONSULTANT AGREEMENTS

" PREVAILING WAGES. - .

CONTRACTOR shall pay, or cause to be paid, prevailing wages; as set forth in
the Labor Code Section 1770.et. seq., for all labor performed on the Project sites to

facilitate the professional services provided under this AGREEMENT, including, but hot

limited to, drilling, trenching, and excavation. CONTRACTOR shall include in all
agreements for such labor, a requirement that the employer prowde all workers with

written notice that prevailing wages apply

CONSULTANT expressly agrees that the compensation agreed to between the

parties includes all payment necessary to meet State prevailing wage law requirements.

CONTRACTOR shall indemnify the AGENCY for any claims, costs or expenses which
the AGENCY incurs as a result of CONTRACTOR's fa:iure to pay, or cause to be paid,

prevailing wages.
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June 8, 2015

Agenda 6/10/156
ltem: G2

Rules Commitiee -

City of San Jose

200 E. Santa Clara Street
San Jose, CA 95113

Re: L&D Construction Co. Prevailing Wage Adjustment Request

Dear Rules Committee Members:

I represent L&D Construction Co. in the matter of the Prevailing Wages penalty
imposed for the late filing of the necessary prevailing wage documentation. As more
fully explained in the letter to you from Eden Housing dated April 6, 2015, a clerical error
by a subconiractor resulted in the delay in the filing of documentation of the payment of
prevailing wages. The prevailing wages were paid in a timely matter but the records
were attributed to the wrong project in the subcontractor's books. The penalty imposed
of $226,500 is almost $100,000 more than the entire amount of that $131,070

- su bcontract.

1. The Council has the discretionary ability to unilaterally waive or agree to
amend the agreement o lessen the penalty.

It is basic that any provision to a contract can be waived by the party benefited by
it or amended by agreement of the patties. The contract at issue here admittedly does
have a provision imposing a $250 per day liquidated damages. However, liquidated
damages are supposed to reflect the potential damage caused by the delay and not be
a penalty for an inadvertent clerical error when the wages were properly paid.

The Agreement with Eden Housing makes the ability of the Council to waive or
amend the Agreement clear by its own terms since it reads: "Section 11.04. Waiver.
Any waiver by City of any term, condition or requirement of any of the Loan Documents
shall not constitute a waiver of any other term, condition or requirement hereof or
constitute a waiver of the same term, condition or requirement in any other instance.”
and "AMENDMENTS ARTICLE Xil Amendments to this Agreement shall be effective

384112327711 ~ PaloAlto SanJose Burbank




City of San Jose
Rules Committee
June 8, 2015
Page 2

only upon the mutual agreement in writihg of the parties hereto. No amendment shall be
- binding upon City unless duly executed by appropriate officer of the City.”

Thus the Council has the discretion fo waive or amend the contract with Eden
Housing to enable it to modify the liquidated damages provision for this contract.

2. Council should exercise its discretion to reduce the penalty for the inadvertent
failure to provide documentation in this case.

in adopting its policy of imposing liguidated damages, the Council focused on
the harm to workers who are not paid the required wages. The point is summed up in
the model provision which was to be incorporated into the City Confracts. It relates
exclusively to failure to pay proper wages. As stated in the model provision which is an
exhibit tc the attached Resolution 71584 “Contractor further agrees that such damage
would increase the greater number of employees not paid the applicable prevailing
wage and the longer the amount of time over which such wages were not paid.” The
resolution itself does not set penaltles for failure to provide documentation This request
involves only circumstances in which the wages were timely paid.”

The Labor Code on which the prevailing wage requirement is modeled is
instructive. Under the Labor Code Section 1775 the penalty amount for a wage
payment violation is determined by the Labor Commissioner based on considerations
including “Whether the failure of the contractor or subcontractor to pay the correct rate
of per diem wages was a good faith mistake and, if so, the emor was promptly and
voluntarily corrected when brought to the attention of the contractor or subcontractor.”
Labor Code Section 1776 addresses failure to provide the proper documentation. The
contractor has 10 days in which to comply subsequent to rece[pt of a written notice
requesting the records before penalties are imposed. ‘

The facts here are simple. The subcontractor paid the correct prevailing wages
but attributed the work to another of its projects, My client and the Subcontractor
became aware that three weeks of documentation October and November 2013
were missing when they were first notified by the Office of Equality Assurance on
September 9, 2014. The information was located and they provided the
necessary documentation within 15 days from receipt of that notice. If the
approach of the Labor Code were followed, my client would not be held
responsible until the error was discovered and would only accrue 10 days from
receipt of the notice. As | understand it for 5 days delay for each of the 3 weeks

' As a separate matter there was one actual circumstance of under payment of the $2,564.56 and the
$8,893.68 liquidates damages was paid and Is not contested
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City of San Jose
Rules Committee
June 8, 2015
Page 3

involved, under the Labor Code. would be $3,750 as opposed fo the $226,500
penalty imposed . '

We are asking that the Council exercise its discretion, since this was a clearly
an inadverient error with no associated error in payment to employees, impose a
penalty appropriate for the short delay in providing the documentation from the date of

the notice.

Thank you for your consideration.
Sincerely,

HOPKINS & CARLEY

an R. Gallo
JRGltsa
cc: L&D Construction Co., Inc.
Rick Doyle
City Council
City Clerk
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RD:GDS

Res. No. 71584
05/27/03

RESOLUTION NO. 71584
A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN-
JOSE APPROVING A POLICY THAT CITY CONTRACTS
CONTAINING THE CITY’'S PREVAILING WAGE AND
LIVING WAGE REQUIREMENTS EXPRESSLY MAKE THE
PAYMENT OF COMPENSATION CONDITIONED UPON
COMPLIANCE WITH THESE REQUIREMENTS, AND, AS
REMEDIES FOR A BREACH OF  THESE

REQUIREMENTS, GIVES THE CITY THE RIGHT TO

CONDUCT AN AUDIT AND SETS FORTH LIQUIDATED
- DAMAGES '

"WHEREAS, on February 7, 1989, the City Council adopted Resolution No. 61144
appraving a policy requiring that City confracts for certain designated projects and

ser\}i‘ces provide for the payment of at least the prevailing wage ("Prevailing Wage

Requirements”); and
WHEREAS, on Cctober 10, 1988, the City Council adopted Resclution No. 61716

extending the Prevailing Wage Requirements to include most City housing projects

administered by the City's Depértrﬁent of Housing; and

WHEREAS, on June 8, 1999, the City Council adopted Resolution No. 68300 approving
a policy requiring the payment of a livable wage for workers employed by employers
who are awarded City service contracts or who receive direct financial assistance from

- the City (“Living Wage Requirements”); and
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RE:GDS

Res. No. 71584

05/27/03

WHEREAS, the Prevailing Wage Requirements and Living Wage Requirements

provide many practical benefits to the City, including, but not limited to, each of the

following:

A.

They protect City job opportunities and stimuiate the City’s economy by reducing

the incentive to recruit and pay a éubstandard wage to labor from distant, cheap-

labor areas.

They benefit the public through the superior efficiency of well-paid employees,
whereas the payment of inadequate compensation tends to negatively affect the

quality of services to the City by fostering high.turnover and 'inst‘ability in the

workpiace.

By requiring that workers be paid a wage that enables them not to live in poverty,
they benefit the health and welfare of all citizens of San Jose by increasing the
ability of such workers to attain sustenance, decreasing the amount of poverty

and reducing the amount of taxpayer funded social services in San Jose.

They increase competition by promoting a more level playing field among

contractors with regard to the wages paid to workers.

WHEREAS, the breach of a contract by failing to comply with the épplicable Prevailing

Wage Requirements or Living Wage Requirements damages the City not only with
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RD:GDS

Res. No. 71584
05/27/03 _

regard to the cost of greater enforcement efforts, but also in the failure to achieve the

above-described benefits; and

WHEREAS, given the substantial benefits to the City resulting from compliance with the
Prevailing Wage Requirements and Living Wage Requirements, the City Councit

desires to approve a policy to strengthen compliance with these requirements.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN

JOSE THAT: | -

SECTION 1. CONTRACTUAL PROVISION

It is the Policy of the City that City' contracts containing the Prevailing Wage
Requirements or the Living Wage Requirements include a contractuél provisién
substantially in the form of Attachment “A” of this Resolution.

s | |

/1 /‘

I

i1

1
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RD:GDS Res. No. 71584

05/27/03

SECTION 2. RELATION TO PREVAILING WAGE REQUIREMENT/LIVING WAGE

REQUIREMENTS

A This Policy shall be in addition to all cther remedies and enforcement actions
available to the City, including, but not [imited to, those expressly set forth in the

Living Wage Requirements and Prevailing Wage Requirements.

B. This Policy shall supersede anything to the contrary contained in the Living

Wage Requirements and-Prevailing Wage Requirements. -

SECTION 3. IMPLEMENTATION OF POLICY

A, This Policy‘shail be implemented in futuré City contracts through the Cily's

authority to contract with parties affected by the adoption of this Resolution.

B. It is the intent that the provision.é.('jopted by this. Policy be included in any
requests for proposals, requests for qualifications or specifications for a project
or service which are subject to the Prevailing Wage Reguirements or Living
Wage Requirements and which are issued following the adoption of this
Resolution, provided that doing so will nqt significantly delay issuance of the

| requests for proposals, requests for qualifications or specifications.
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RD:GDS ' _ Res. No. 71584
05/27/03 '

Where no requests for proposals, requests for quaiiﬂbations or specifications for
a project or service are issued, it is the intent that the provision adopted by this

Policy be included in all new agreements for which the terms have not been

previously negoetiated.

- ADOPTED this 27" day of May, 2003, by the following vote:

AYES: | CAMPOS, CHAVEZ, CORTESE, DANDO, GREGORY,

LeZOTTE, REED, WILLIAMS, YEAGER: GONZALES
NOES: NONE )
ABSENT: CHIRCO

DISQUALIFIED: NONE

RON GONZALES

Mayor
ATTEST:

L)QMU FIA % @[& ALl

PATRICIA L. O’ HEARN
City Clerk
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Attachment “A”

MODEL CONTRACT PROVISION

Remedies For Contractor’s Breach Of Prevailing Wage/Living Wage
Provisions. '

A

4

General: Contractor acknowledges it has read and understands
that, pursuant to the terms and conditions of this Contract, it is
required to pay workers either a prevailing or living wage (“Wage
Provision”) and to submit certain documentation to the City
establishing its compliance with such requirement.
(“Documentation Provision.”) Centractor further acknowledges the
City has determined that the Wage Provision promotes each of the
following (collectively “Goals™):

1. It protects City job opporfunities and stimulates the City's
economy by reducing the incentive to recruit and pay a
substandard wage to labor from distant, cheap-labor areas.

2. It benefits the public through the superior efficiency of well-
paid employees, whereas the payment of inadequate
compensation tends to negatively affect the quality of

services to the City by fostering high turnover and instability
~ in the workplace.

3. Paying workers a wage that enables them not to live in
poverty is beneficial to the health and welfare of all citizens
of San Jose because it increases the ability of such workers
to attain sustenance, decreases the amount of poverty and

reduces the amount of taxpayer funded social services in
San Jose.

4, It increases competition by promoting a more level playing

fleld among contractors with regard to the wages paid to
workers.

Withholding Of Payment. Contractor agrees that the
Documentation Provision is critical to the City's ability to monitor
Contractor's compliance with the Wage Provision and to ultimately
achieve the Goals. Contractor further agrees its breach of the
Documentation Provision results in the need for additional

enforcement action to verify compliance with the Wage Provision.

In light of the critical importance of the Documentation Provision,
the City and Contractor agree that Contractor's compliance with this
Provision, as well as the Wage Provision. is an express condition of



e

Attachment “A”
Model Contract Provision

Page 2of 2

City's obiigation to make each payment due to the Contractor
pursuant to this Contract. The City is not obligated to make any
payment due the Contractor until Contractor has performed all of |ts
obligations under these provisions.

Any payment by the City despite Contractor’s failure to fully perform
its obligations under these provisions shall not be deemed to be a
waiver of any other term or condition contained in this Contract or a
waiver of the right to withhold payment for any subsequent breach
of the Wage Provision or the Documentation Provision.

Liquidated Damages For Breach Of Wage Provision:
Contracter agrees its breach of the Wage Provision would cause
the City damage by undermining the Goals, and City's damage
would not be remedied by Contractor's payment of restitution to the
workers who were paid a substandard wage. Contractor further
agrees that such damage would increase the greater the number of
employees not paid the applicable prevailing wage and the longer
the amount of time over which such wages were not paid.

The City and Contractor mutually agree that making a precise
determination of the amount of City's damages as a result of
Contractor's breach of the Wage Provision would be impracticable
and/or extremely difficult. Therefore, the parties agree that, in the
event of such a breach, Contractor shall pay to the City as
liquidated damages the sum of three (3) times the difference
between the actual amount of wages paid and the amount of wages
that should have been paid.

- Audit Rights. All records or documents required to be kept

pursuant to this Contract to verify compliance with the Wage
Provision shall be made available for audit at no cost to City, at any
time during regular business hours, upon written request by the City
Attorney, City Auditor, City Manager, or a designated
representative of any of these officers. Copies of such records or
documents shall be provided to City for audit at City Hail when it is
practical to do so. Otherwise, unless an alternative is mutuaily
agreed upon, the records or documents shall be available at
Contractor's address indicated for receipt of notices in this
Contract. |

1
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BOARD AGENDA: - 127704
ITEM: 71

THE REDEVELOPNLENT AGENCY OFTHE CITY OF SAN JOSE |

MEMORANDUM
TO: HONORABLEMAYOR, CITY FROM: HARRY §. MAVROGENES
COUNCIL, & REDEVELOPMENT DEL D. BORGSDORF
AGENCY.BOARD : . |

SUBJECT: | DATE: - -
PREVAILING. WAGES JANUARY 27, 2004

_R_EiCl)_l\__@N_EN)M_TIOH

- It is recommended that the Clty Couneﬂ and Redevelopment Agency Board take
* the following actions:

(a)  Approval by the Agency Board of tecommended changes to agreements
regarding lmplementatlon of enforcement mechanisms for Prevailing Wage

Law requirements in Agency contracts.

(b)  Approval by the City Council of recommended changes to certain City -
agreernents, administered by the Housing Department, regarding :
implementation of enforcement mechanisms for Prevailing Wage Law

requirerents.

BACKGROUND

The Redevelopment Agency Board directéd staff and the General Counsel to
incorporate language that describes consequences for violations of prevailing
wage requirements into Redevelopment Agency contracts. Agency staff met with
representatives from the General Counsel’s Office and the Office of Equality
Assurance to prepare recommended contract provisions. On November 12, 2003,
City staff presented an update on prevailing wage enforcement efforts to the
Making Government Work Better Committee and, at the same timie, the
Redevelopment Agency staff and General Counsel’s Office presented the attached
revised policy to enhance prevailing wage enforcement efforts for Redevelopment -

Agency contracts.




Page 2

Redevelopment Agency Board’
' January 27, 2004

PREVAILING WAGES

_ ANALYSIS ' |

The Redevelopment Agency contracts with the Office of Equality Assurance

through an annual Project Services Memorandum for the monitoring of prevailing

wage compliance on Agency projects.. Agency contracts and agreements range

- from straightforward construction contracts to facade improvement grants, 1o
development agreements with private parties. In addition, the City’s Housing
Department uses funds provided by the Agency to offer loans and grants to

. housing developers, with the requirement that the housing developer comply with
long-term affordability restrictions. The City, through the Housing Department,
also enters into development agreements for City-owned property acquired with
funds provided by the Redevelopment Agency. All of these agreements are

_subject to the Labor Code’s prevailing wages requirements, thongh reporting and.

monitoring efforts vary with the differing structures of the agreements, .

It is clearly understood in the construction industry that public projects require the
payment of prevailing wages and that reporting of these payments-is made through
the provision of certified payroll documents with payment requests. The Office of
Equality Assurance routinely handles these montioring efforts.

Redevelopment Agency or Housmg Departmant projects iuvoIving development
or lease agreements with the privaté sector can become somewhat more .
complicated, as.the Agency and Housing Department do not hold the construction
contract and, therefore, have less direct control over the contractor, If the Agency
and/or the Housing Department are not directly funding construction of
improvements, they cannot withhold construction funds pending collection of
certified payroll documeritation, For this reason, different mechanisms for -
enforcing prevailing wage provisions are appropriate, given the particular terms of
an agreement. The Office of Equality Assurance works with the developcrs and

thc1r contractors to obtain the necessary information.

'I‘he attached clauses provide recommended language for the various fypes of
agreements entered into by the Redevelopment Agency and the City’s Housing
Department. In summary, for Ieases, DDAs, loan agreements, and OPAs, new,
language is recommended that would require the developer to secure initial -
comphancc documentation and the monthly certified payroll from the contractor,
prior to disbursement of construction funds, Under these agreements, the :

" developer will be required to pay the City or the Redevelopment Agency daily
liquidated damages in the event the documentation is not provided within the time
.established in the agreement. The specific amount of liquidated damages will
depend upon a variety of factors, and will be de’cermmed ona pl‘O_] ect-bynpro_]ect

basis.
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It is uncertain how the development community will respond to these additional
requirements. In the case of agreements entered into by the City’s Housing
Department, the Department intends fo condition the use of C1ty loan proceeds or
finds on the incorporation of these liquidated damages provisions. The inclusion
of the recommended langnage could lead to increased developer costs or the loss
. of developer interest, should a developer refuse to agree to such provisions, To
address these uncertainties, staff will return in six months with a report on

develaper responses and experience.

On projects such as facade improvements, it is already extremely difficult fo
interest the construction community in these small projects because of the required
‘paperwork associated with prevailing wages. Beginning m 2003, submmittal of
prevailing wage documentation for facade contractors has been a part of those
agreements. : -

Within Redevelopment Agency construction contracts, three langnage changes are -
. recommended: 1) Inclusion of prevailing wage initial compliance documentation
in the confract documents and the requirement that completed forms be returned
with-other documents within eight days of the contract award, 2} inclusion of a
second liquidated damages provision relating to non-payment of prevailing wages,
and 3) clarification of language regarding findings and conditions by which all or
part of a pay request can be withheld, to the extent there is no certlﬁed payroll to

support it.

: ‘COORD]NATION

This report has been coordinated with the Ofﬁce of Equality Assurance, the
Housing Department, the City Attorney, and the Agency s General Counsel

. ﬂ/ .
‘ 4%
DELD. BORGSDG)RF . HARRY S.MAVROGENES
City Manager ' Interim Executive Director

. Attachments
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- . Attachment A

1. PROPOSED LANGUAGE FOR DISPOSITION AND DEVELOPMENT
AGREEMENTS, OWNER PARTICIPATION AGREEMENTS, AND LEASES

¥ [S#H44 Prevalling Wages During Construction

Developer sha!l pay, or cause to be pard prevatlmg wages, for all construction WOrk
required under this Agreement. For the purposes of this Agreement, “prevailing wages”
means nof less than the general prevailing rate of per diem wages, as defined in
Section 1773 of the Califomia Labor Code and Subchapter 3 of Chapter 8, Division 1,
Title 8 of the California Code of Regulations (Section 16000 of seq.), and as estabhshed
. by the Director of the California Department of Industrial Relations (“DIR™), or in the
absence of such establishment by the DIR, by the City's Office of Equality Assurance
("OEA"), for the respective craft classification. in any case where the prevailing wage is
estabiished by the DIR or by OEA, the general prevailing rate of per diem wages shall
be adjusted annually in accordance with the established rate in effect as of such date.

In addition fo State Law requirements regarding prevaifing wages, the Redevelopment
Agency of the City of San Jose recognizes that Developer’s payment of preva:hng

wages promotes the following goals:

1. Protection of job opportunities within the City of San Jose and strmulatlon of the
economy by reducing the incentive fo recrurt and pay a substandard wage to workers

from distant, cheap-labor areas;

2. Beneﬁtrng the public through the superior efficiency and ability of well-paid .
employees thereby avoiding the negative impact that the payment of inadequate
compensation has on the quality of services because of high turnover and instability i in

the workplace;

3. Payment of a wage that enables workers to live wrthm the community, thereby
promoting the health and welfare of all cltizens of San Jose by increasing the abllity of
such workers to attain sustenance, avo:d poverty and dependence on taxpayer funded

social semces and.

4. Increasmg competition by promoting a Je'vel playing field among contractors yﬁth
" regard fo the minimum prevailing wages to be paid to workers.

Developer's compliance with prevalling wage requirements is a material consideration
of Agency In entering into this Agreement. Agency will monifor Developer's compliance
with the Labor Code requirements and additional requirements of this Agreement
through the City Of San Jose s Office of Equality Assurance
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Developer shall

_._—»__Require its construction contractor and subcontractors to complete and . . .. . __..
submit all prevailing wage initial compllance documentation to OEA. :
« Following commencement of construction, require its coniractor and
- subcontractors to submit completed certified payroli records with each
monthly pay request and Developer shall refuse to pay all or a portion of a
pay request to the extent not supported by-certified payroll documentation.
Submit all certified payroll to Agency on a monthly basis within fiffteen days of
Developer’s receipt (“Payroll Due Date”).
Requlre the contractor for the construction of the Project to grant the City of
San Jose (“City”) and Agency access to the Project site at reasonable times
for the purpose of enforcing the provisions of this Section.
Provide the City and Agency with documentation refating to compliance with
- this Section.
o Indemnify and hold the City and Agency harmless from any third party costs,
claims, or damages arising from the contractor’s or any subcontractofs failure

to pay prevailing wages

Agency and Developer'rei:ognize that Developer’s breach of applicable prevailing wage
provisions, including those applicable through the California Labor Code and Agency’s
additional prevailing wage compliance provisions within this Agreement, will cause the
Agencydamage by undermining Agency's goals in assuring timely payment of
prevailing wages, and will cause the Agency additional expense in obtaining compliarice
and conducting audits, and that such damage would not be remedied by Developer's:
payment of restitution fo the worker paid less than the prevailing wage. Agencyand -
Developer further recogn[ze the delays, expense and difficulty involved in proving
Agency's actual losses in a legal proceeding. Accordingly, and instead of requiring such

proof of loss or damage, Agency and Developer agree that:

(A) for each day beyond the Payrolf Due Date that Develo'per fails to submit

contractor's certifled payroll to Agency, Developer shall pay to Agency as liquidated
damages the sum of _DOLLARS ($ .00); and

| {B) for each instance where Agency has determined that prevalhng wage requirements

* waere not met, Developer shall pay to Agency as liquidated damages the sum of three

(3) times the difference between the actual amount of wages paid and the prevailing
wage which should have been paid :

AGENCY | . DEVELOPER
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2.  PROPOSED LANGUAGE FOR CONSTRUCTION CONTRACT
OWNER/CONTRACTOR AGREEMENT .

_Section 3.4 Ljguidated Damaqes.

A. Timely Completion

OWNER and CONTRACTOR recognize that time is of the essence-of this Agreement,

- and that OWNER wilt suffer financial loss if the work js not complete within the time
specified, plus any extensions of time authorized under Section 3.3 of this Agreement.
OWNER and CONTRACTOR further recognize the delays, expense and difficulty
involved in proving OWNER's actual losses in a legal proceeding. Accordingly, and -
instead of requiring such proof of loss or damage, OWNER and CONTRACTOR agree .
that for each calendar-day's delay beyond the Scheduled Completion Date, (which
delays are not excused pursuant to Section 3.3 of this Agreement), CONTRACTOR
shall pay to. OWNER the sum of | and No/100 Dollars

{$ }] as liguidated damages.

- B. Prevailing'Wage Compliance

OWNER and CONTRACTOR recogmze that CONTRACTOR's breach of apphcable
prevalling wage provisions, including those applicable through the California Labor
Code and OWNER'’s additional prevaifing wage compliance provisions within this .
Contract (Article IV of the Owner-Contractor Agreement and Article 17 of the General
Conditions), will cause the OWNER damage by undermining OWNER's goals in
assuring tzmely payment of prevailing wages, and will cause the OWNER additional
expense in obtaining compliance and conducting audits, and that such damage would
not be remedied by CONTRACTOR's payment of restitution to the worker paid less than
- the prevailing wage. OWNER and CONTRACTOR further recognize the delays,
expense and difficulty involved in proving OWNER's actual losses in a legal proceeding.
Accordingly, and instead of requiring such proof of loss or damage, OWNER and
CONTRACTOR agree that for each instance where Owner has determined that
prevailing wage requirements were not met, CONTRACTOR shall pay to OWNER as
liquidated damages the sum.of three (3) times the difference between the actual amount
* of wages paid and the prevailing wage which should have been pald. .

OWNER - ' . 'CONTRACTOR

* additional provisions appear throughout the Agency's construction bid package, including provisions in
determining a biddet’s responsibility withholding payment, and mechanics of coordinating with OFA. The
volume of the documents is such that only the most pertinent provisions are excerpted here: -
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2. PROPOSED LANGUAGE FOR CONSTRUCTION CONTRACT (cont.)

PREVAILING WAGES

- The general prevaliling rate of per diem wages and the general prevatling rate for
holiday and overtime work in this locality for each craft, classification, or type of
workman needed to execute this Agreement is that ascertained by the Director of the
Depariment of Industrial Relations of the State of California, copies of which ("Prevailing
Rate Schedules") are on file in the. OWNER's principal office. The Prevaliling Rate
Schedules shall be made available to any interested party on request The holidays
upon which such rates shall be paid shall be all holidays recognized in the collective
bargaining agreement applicable tothe particular craft, classification or type of worker
employed on the PROJECT. CONTRACTOR shall post the Prevailing Rate Scheduie

- atthe Slta

CONTRACTOR shall forfeit, as a penalty as set forth in Cahfornia Labor Code
§1775, fifty dollars ($50.00) for each calendar day or portion thereof, for each worker
. paid less than the prevailing rates set forth in the Prevailing Rates Schedules for any
work done under the CONTRACT DOCUMENTS or any work done by any
. subcontractor under CONTRACTOR, CONTRACTOR shall comply with the payroll

records requrrements gset forth in Section 17.2 of the General Conditions and the

provisions in.Section 7.10 of the General Conditions concerning apprentices and shall
be responsible for causing all of CONTRACTOR'S subcontractors fo comply with these

requirements and provisions.

. In addition to the California Labor Code requrrements OWNER recognlzes that
CONTRACTOR’S payment of prevailing wages promotes the following goals:

1. Protection of job opportunities within the City of San Jose and stimulation of the
economy by reducing the incentive to recruit and pay a substandard wage to workers

from distant, cheap-labor areas;

.2, Benefiting. the public through the superior efficiency and abitity of well-paid
" employees, thereby avoiding the negative impact that the payment of inadequate
compensation has on the quality of services because of high turnover and Instability in

the workplace

3. Payment of a8 wage that enables workers fo live within the communlty thereby
promoting the health and welfare of all citizens of San Jose by increasing the ability of
such workers {o attain sustenance, avoid poverty and dependence on taxpayer funded

social services; and

4. Increasing competition by promoting a leve! playing fleld among contractors with
regard fo the minimum prevailing wages to be paid to workers,

T-743\ Encl Prevalling Wages.doc
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CONTRACTOR's compliance with prevailing wage requirements is a material -
consideration of OWNER in entering into this Contract. OWNER will monitor
CONTRACTOR's compliance with the L.abor Code requirements and additionat -
requirements of this Contract through the City Of San Jose's Office of Equality
Assurance, as detalled in the General Conditions Articles 7, 9 and 17. - :
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3. EXISTING LANGUAGE FOR FACADE [MPROVEMENT GRANTS

r

#. Progress Payments; Final Payment. - -

(a) -Subjectto all the terms and conditions of this Agreement, AGENCY
agrees to make the following progress payments ("Progress Payments”} to Contractor:

(1) A Progress Payment equal to thirty percent (30%) of the sum of the
Total Base Grant plus GRANTEE's Contribution, or (% ),
shall be paid by AGENCY to Contractor after: (i) AGENCY’s determination that
Contractor has completed thirty percent (30%) of the Eligible Improvements; and
(i) GRANTEE's submittal to AGENCY of Contractor’s completed prevailing wage
compliance documentation and certified payroll; and

(2) A Progress Payment equal to forty percent (40%}) of the sum of the
Total Base Grant plus GRANTEE'’s Contribution, or __ (3 ‘ ),
shall be paid by AGENCY to Contractor upen: (i) AGENCY's determination that -
Contractor has completed seventy percent (70%) of the Eligible Improvements; (ji)
Contractor's submittal to AGENCY of unconditional lien releases for the work completed
for the 30% Progress Payment; and (iil) GRANTEE's submittal to AGENCY of

Contractor's certified payroll

. (b) Any GRANTEE Contnbutlon shall be the first funds used for the payment
of any Progress Payment

{c) Al AGENCY payments shall be made by check and shall be made
payable to Contractor.

" {d)  Upon final completion of the Eligible Improvements, in accordance with
the approved plans and specifications, if the completed work is approved by GRANTEE,
which approval shall not be unreasonably withheld, GRANTEE shall request AGENCY's

_approval of the work performed and shall submit the Contractor's Certificate of
Completion, -unconditional lien releases and certified payroll for the work covered by the
. previous progress payment {o AGENCY along with a request for final payment signed

by GRANTEE as approved

#H Al proposed contractor for the construction of the Eligible lmprovements shall:
require that the Contractor pay prevailing wages pursuarit to the requirements of
the California Labor Code, Section 1771, ef. seg. For the purpose of this
Agreement, Prevailing Wages are the general prevailing rate of per diem wages
and the general prevailing rate for holiday and overtime work In this locality for
each craft, classification, or type of worker needed to execute this Agreement as
ascertained by the Director of the Depariment of Industrial Relations of the State
of California, copies of which ("Prevailing Rate Schedules") are on file in the City
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of San Jose's Office of Equality Assurance. The Prevailing Rate Schedules shall
be made available to any interested pariy on reguest, The holidays upon which

- ‘such rates shall be paid shall be all holidays recognized in the collective
bargalning agreement applicable o the particular craft, classification or type of
worker employed on the project. Contractor shall post the Prevailing Rate
Schedtile at the Site.” Contractor shall comply with the payroll records
requirements concerning apprentices and shall be responsible for causmg all of
Gontractor's subcontractors to ccmply with these requ:rements and prowsmns

The Contractor and each subcontractor shall keep an accurate payroll record
showing the name, address, social security number, work classification, stralght
time and overtime hours wotked each day and week and the actual per diem
wages paid to each Journeyman, apprentice, worker or other employee employed
by the Contractor or subcontractor in.connection with the project, The payroll
records shall be Kept in accordance with the provisions of Section 1776 of the -
California Labor Code, and Contractor and each subcontractor ehal] otherwise
comply wrth all requirements of such Section 1776..
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4. PROPOSED LANGUAGE FOR CONSULTANT AGREEMENTS

' PREVAILING WAGES.. e L

CONTRACTOR shall pay, or cause fo be paid, prevailing wages; as set forth in
the Labor Code Section 1770.ef. seq:, for all labor performed on the Project sites to

facilitate the professional services provided under this AGREEMENT, including, but not

limited to, drilling, trenching, and excavation. CONTRACTOR shall include in all
agreements for such labor, a requirement that the employer prowde alf workers w1th

written notlce that prevailing wages apply

CONSULTANT expressly agrees that the compensation agreed to between the

parties Includes all payment necessary fo meet State prevailing wage law- requirements.

CONTRACTOR shall indemnify the AGENCY for any claims, costs or expenses which
the AGENCY Incurs as a result of CONTRACTOR's fallure to pay, or cause to be paid,

prevailing wages.
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ATTACHMENT C



SUMMARY OF FACTS

City and Developer entered into a Construction and Permanent Loan Agreement for
construction of the Ford Road Family Housing Phase 11 project on January 2, 2013.

Developer selected L&D Construction as its prime contractor for the project.

On January 23, 2013, OEA provided written notice to Developer of City’s payroll
submittal timelines - fifteen (15) days following the end of each month weekly certified
payroll reports due for prime contractor and all subcontractors — and liquidated damages
for late submittals.

On February 1, 2013, OEA held a pre-construction meeting for the Developer, L&D
Construction and its subcontractors to discuss labor compliance requirements, submittal
deadlines and consequences should the timelines not be adhered to. Coast did not attend
the pre-construction meeting.

On February 1, 2013, Developer issued Notice to Proceed to L&D.

L&D Construction hired Coast Building Products to install insulation. Coast’s confract
was $131, 070.

Developer, L&D and Coast are familiar and experienced with prevailing wage
requirements and have worked on numerous City prevailing wage projects.

L&D hired an experienced labor compliance consultant to monitor and provide oversight
for prevailing wage requirements and submittals.

Coast Products is a union confractor and the fringe benefits portion of the prevailing
wage is paid to the union trust fund. OEA routinely requests verification of fringe benefit
contributions into the union trust fund. Upon review of the information provided by
Coast relating to worker classifications and wage rates for this project, there was a
question relating to the fringe benefit amount for the Residential Carpenter classification.

In order to clarify the fringe rates, and to prevent any wage violation when work
commenced, OEA requested Coast’s fringe contribution into the Carpenter’s Union on
July 2, 2013 and on July 24, 2013. There was no response.

On February 18, 2014, OEA received Coast’s first certified payroll report for Week
Ending November 10, 2013. This payroll report was due December 15, 2013.
Furthermore, the issue regarding the fringe benefit amounts for the Residential Carpenter
classification remained unanswered.



OEA made a total of ten (10) written requests to Developer and L&D for Coast’s fringe
benefit verification. The written requests were made on the following dates:

July 2, 2103
July 24, 2013
March 19, 2014
May 15, 2014
June 26, 2014
June 27, 2014
July 2, 2014
July 24, 2014
July 25, 2014
August 11, 2014

The June 26‘, 2014 request specifically requested Coast’s First Quarter (Q1) 2014 fringe
verification from the Carpenter’s Union. On August 3, 2014, Coast submitted their
August 20/3 fringe verification from the Carpenter’s Union.

On August 12, 2014, OEA again requested Coast’s Q1 2014 fringe verification from the
Carpenter’s Union. It was submitted on August 12, 2014. Coast’s submittals revealed

some workers did not receive the required hourly fringe rate of $26.77 as Coast claimed
on their certified payroll. Instead, fringe benefits ranged from $8.94 to $26.77 per hour.

On August 14, 2014, OEA requested L.&D’s daily sign-in sheets for weeks ending
February 9, 2014 and May 18, 2014 to randomly check the accuracy of Coast’s certified
payroll. OEA’s review of L&D’s daily sign-in sheets and Coast’s certified payroll found
discrepancies. Neither L&D nor Coast provided OEA any explanation for these
discrepancies.

OEA recognized a pattern developing; each time OEA requested information, Coast
either provided incomplete or inaccurate and false information. OEA continually had to
seek clarification and verification. OEA had no confidence in the hours and wages
reported on Coast’s payroll reports and requested 1.&D’s on-site workers daily sign-in
sheets for all weeks worked.

OEA’s review of the daily sign-in sheets revealed that Coast’s workers did not
consistently sign-in and when they did sign-in they were not reported on Coast’s certified

payroll.

The October 16, 2013 and October 29, 2013 sign-in sheets showed two (2) Coast workers
signed in but no certified payrolls submitted corresponded to these dates. Coast’s Payroll
#1 was week ending November 10, 2013. These two workers were shown on Coast’s
fringe benefit roster.



The August 12, 2014 sign-in sheet showed two Coast workers signed in but Coast’s
“final” certified payroll was week ending August 10, 2014. Additionally, the two
workers were not listed on Coast’s fringe benefit roster.

On September 9, 2014, OEA issued its Notice of Violation (NOV). The NOV stated
Coast failed to pay 19 workers the required hourly wage rate from November 10, 2013
through August 10, 2014, The amount of restitution owed the affected workers was
$6,597.80 and the liquidated damage assessment was $19,793.40. The restitution
calculations did not include the missing certified payrolls. The NOV included
information on the review/appeal process and timelines.

On September 17, 2014, L&D, on behalf of Coast, requested a time extension to provide
additional information and relevant documentation. A time extension to September 22,
2015 was granted by OEA.

On September 22, 2014, L&D contested the NOV. On September 23, 2014, L&D
provided Coast’s payroll records for weeks ending October 20, 2013, October 27, 2013
and November 3, 2013,

On October 6, 2014, OEA Director informed Developer, L&D and Coast that a decision
was unable to be rendered due to incomplete and missing documents. OEA Director
provided Developer, L&D and Coast ten (10) days to provide the documents.

On October 15, 2014, L&D submitted some of the requested documents.
On November 17, 2014, OEA Director issued her decision with the following findings:

1. Workers on the project were not paid correct wages; 18 workers were underpaid a
total of $2,964.56. The liquidated damage assessment for the wage violation was
$8,893.68.

2. Four of Coast’s payroll records were submitted late:

W/E 10/20/13 was received on 9/23/14 (312 days late)
W/E 10/27/13 was received on 9/23/14 (312 days late)
W/E 11/3/13 was received on 9/23/14 (282 days late)
W/E 8/17/14 was received on 10/6/14 (21 days late)

For the four late payroll submittals, OEA assessed the Developer $231,750 in
liquidated damages as shown in the table below:

Payroll for Payroll for Payroll for Payroll for
Week Ending Week Ending Week Ending | Week Ending

10/20/13 10/27/13 11/3/13 8/17/14
Date Due 11/15/13 11/15/13 12/15/13 9/15/14
Date Received - 9/23/14 9/23/14 9/23/14 10/6/14
# Days Late 312 312 282 21
Liguidated Damage Assessment $78,000 $78,000 $70,500 $5,250
($250 per day)




On November 25, 2014, L&D requested information regarding the procedure, contacts
and timeframe for filing a formal appeal and a breakdown of the liquidated damage
assessment for submission of late payroll reports.

On November 26, 2014, OEA responded to L&D’ s request.

Coast made restitution to the 18 workers and paid the $8,893.68 liquidated damage
assessment to the City on December 8, 2014.

L&D’s request for a hearing was received on January 15, 2015, 49 days late, and was
deemed to be untimely.

On January 26, 2015, Developer paid the $231,750 liquidated damage assessment to the
City. '



